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An Equity-First Framework to Understand
the Effects of Preemption on Health
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What is Preemption?

When the law of a
higher level of
government
invalidates the law
of a lower level of
government
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"People who live in cities and fowns want control over their own
destinies,” said National League of Cities CEO and Executive
Director Clarence E. Anthony. "When states take away the ability
of local leaders to make decisions, the values and will of the
people are ignored.”
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Preemption & COVID-19

Photo credit: CDC/Alissa Eckert, MS; Dan Higgins MAMS
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Pushing Back: Polutiecal Process
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Equity-First: Conceptualizing A Normative Framework to

Fu n d a menta IS Of Assess the Role of Preemption in Public Health Assessinq & Addressing Preemption
P re em pt ' On Derek Carr, D, Sabrina Adler, JD,* Benjamin D. ig, D, MPA,* Jennifer Karas Montez, Ph.D.2 A TOOIkIt for Local POIIcy Campalqns

1 Changelab Solutions, Oakland, CA
2 Department of Sociology and Aging Studies Institute, Syracuse University, Syracuse, NY.

Context: Due to the inequitable distribution of various social determinants of health, dispai

in health and well-being are tied to where an individual lives. In the United States, a zip code
often better predicts a person’s health than their genetic code. As communities seek to redress
these inequities, many find that, due to state preemption, their zip code also dictates their
ability to pursue more equitable laws through local gavernment action,

Methods: This article reviews the role of law and policy in the genesis of health inequities and
highlights how preemption has both created and alleviated such inequities. We demonstrate
how a normative framework rooted i redressing health ineguities can advance a more just
approach to preemption and outline a research agenda to support future actien.

Findings: Law and policy have been central to creating health inequities, and while those same
tools can promote health equity, some state legislatures are using preemption with increasing
regularity to thwart local policies that may improve health and equity. Nevertheless,
herently adversarial to public health, equity, or good governance.
federal civil rights laws, for example, have countered government-sanctioned
isting frameworks for assessing preemption fail ta recancile its
potential to both advance and hinder health equity.

conclusions: Shortcomings in existing preemption frameworks demonstrate the need for new
approaches to elevate equity as a central consideratien in assessing preemption. We propose
the development of an equity-first preemption framework to establish evidence-based criteria
for assessing when preemption will enhance or inhibit equity and a research agenda for
developing the evidence necessary to inform and operationalize the framework. An equity-fi
reconceptualization of preemption can help ensure that local governments remain places of
innovation while allowing states and the federal government to block local actions that are
likely to create or perpetuate inequities.

This is a preprint of an Article accepted for publication in The Milbank Quarterly © (2019) The
Milbank Memorial Fund.

www.changelabsolutions.org/good-governance/preemption
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Disclaimer

The information provided in this discussion is for informational
purposes only, and does not constitute legal advice. Changelab
Solutions does not enter into attorney-client relationships.

Changelab Solutions is a non-partisan, nonprofit organization that
educates and informs the public through objective, non-partisan
analysis, study, and/or research. The primary purpose of this
discussion is to address legal and/or policy options to improve
public health. There is no infent to reflect a view on specific
legislation.

© 2021 Cirangel aly Soluwtions
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How preemption
affects health
equity depends on
the type of
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Federalism & Police Power
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