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FOREWORD
Let’s Take a Step Forward...

Millions of Americans are hungry while millions of tons of food go to waste. We can, and should, fix this.

Through our work as a hunger relief organization serving nine counties in Pennsylvania and New Jersey, Philabundance sees
this dichotomy every day, both when we are picking up food from the backs of grocery stores and as we distribute that food
to 90,000 of our neighbors in need each week.

Philabundance was founded 33 years ago on a model of food recovery, and while the scope of our efforts have grown,
rescuing food that would otherwise go to waste continues to be a critical part of our work. Of the 24 million pounds of food we
distributed last year, 17 million pounds was perfectly good food recovered from grocery stores, farms and manufacturers that
would have otherwise gone to waste. This resourceful approach enables us to feed children, seniors, veterans and others, while
also reducing harm to the environment. Our mission is to drive hunger from our communities today and end hunger
forever. To do this, we need a more collaborative and just food system, and reducing unnecessary food waste is a critical part
of this work.

We believe that new laws, regulations, and clarifying language could go a long way to encourage food donations, increase
the efficiency of food recovery and, ultimately, feed people in need while reducing the amount of food unnecessarily going
into the trash.

For these reasons, we commissioned the Harvard Law School Food Law and Policy Clinic to develop a report outlining a
number of legislative strategies and regulatory opportunities that could reduce food waste. Ultimately the goal of this report
is to understand how to build on best practices from across the country and address the unigue strengths and challenges
within Pennsylvania. Of the 28 recommendations listed in the report, two came to the forefront for Philabundance: a food
waste recycling law and standardizing date labels. We are acutely interested in learning more about and advancing these two
recommendations, which we see as having the biggest impact and aligning best with our mission.
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1) FOOD WASTE RECYCLING LAWS:

At 21%, food waste is the single largest material in landfills, causing immense environmental harm and overcrowded landfills.
States that have implemented food waste recycling laws have seen a sizable increase in food donations to food recovery
organizations.? Waste recycling laws encourage businesses to treat excess food as a valuable commodity that can be diverted
to higher uses, such as donation to hungry neighbors, recycling, or composting. We want to work with the food industry, waste
industry and other food recovery organizations to determine how to best move forward with this type of law, while not placing
an undue burden on any sector. We firmly believe we should feed people, not landfills.

2) STANDARDIZED DATE LABELS:

It's estimated that a family of four spends $1,500 a year on food they don't eat.? Consumer confusion about date labels is a
major driver of food waste. These dates are often set by the food’s manufacturer and are based on quality standards rather
than justified health concerns.* By standardizing date labels (one for quality and one for safety), we can create a clearer and
more sensible food system that allows consumers at all economic levels to make the best choices for their families. Clearer

date labels on food products could also help empower food donors, food banks, like Philabundance, our agencies and clients
by dispelling the stigma around donating and consuming past-date food.

We hope that this report can serve as an educational resource that helps shift the existing paradigm around food policy in
Pennsylvania and beyond.

[t's time to put wasted food on the table, both literally and figuratively. We need to start a conversation and reimagine what we
think of as food waste in this country and how we manage it. Just a 15% reduction in food waste could reduce the number
of food insecure people in the United States by half.> We need to address the absurdity of living in a country that has both
an overabundance of food and an overabundance of hunger. We invite all interested stakeholders to pull up a chair and work
with us to take on these alarming problems together, and work to create a better food system, pure and simple.

Let’s take a step forward together.

Thank you,

e

KAIT BOWDLER & EMMA KORNETSKY
Sustainability / Government Affairs
Philabundance
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INTRODUCTION

Approximately 40 percent of food produced in the U.S. goes to waste.® This amounts to over 62.5 million tons of food waste
per year;” 10.1 million tons of this waste is left unharvested on farms, while 52.4 million tons is food that ends up in landfills,
instead of being eaten.? In total, the U.S. spends $218 billion each year growing, manufacturing, processing, distributing, and
disposing of food that is never eaten.” At the same time, many Americans are food insecure, and Pennsylvania is no exception.
An estimated 1.7 million Pennsylvanians, or 13.1 percent of the state’s population, experience food insecurity.’® Pennsylvania
has already taken some steps to address these problems; however, opportunities remain for the state to do more to encourage
food waste prevention, redirect safe surplus food to those in need, and invest in recycling infrastructure to scale up composting
and anaerobic digestion.

Waste occurs at all levels of the food system, but it is not evenly distributed. More than 80 percent of all food waste occurs in
consumer homes and consumer-facing businesses, such as supermarkets, restaurants, and institutions.** This report primarily
addresses food waste in consumer-facing businesses because it comprises 40 percent of all waste®® and poses the clearest
opportunities for food recovery, especially donation. Other initiatives provide tips and resources aimed at reducing consumer
household-level food waste; for example, the Save the Food campaign,® a joint effort by the Natural Resources Defense Council
and the Ad Council, and the Food Waste Challenge,** jointly organized by the U.S. Department of Agriculture (USDA) and
Environmental Protection Agency (EPA).

In October of 2016, the Harvard Law School Food Law and Policy Clinic released Keeping Food Out of the Landfill: Policy Ideas
for States and Localities,*® a resource that provides detailed information on how states and local governments can contribute

to local food waste reduction. This report applies and refines Keeping Food Out of the Landfill to provide information and
recommendations specific to Pennsylvania. The bulk of this text is comprised of ideas and recommendations that emerged from
conversations with food waste experts and stakeholders from around the state, but the report also references information and
examples from other states. This report covers the following seven policy areas: tax incentives, liability protections, date labels,
food safety, school food waste, organic waste bans and waste recycling laws, and government support.

The recommendations in this report are organized according to policy area; however, stakeholders, advocates, and legislators
should make sure to prioritize among the various methods of food waste reduction according to the EPA Food Recovery Hierarchy
(see next page).’® As shown by the Hierarchy, food waste reduction is the best food waste solution, followed by feeding surplus
food to people in need, providing food scraps to animals, diverting
food waste to industrial uses, and composting. Only food that
cannot be diverted through one of those methods should be
disposed of in a landfill or via incineration.

/

\ __ Food Recovery Hierarchy /

Yy

Source Reduction
Reduce the volume of surplus food generated . . . . .
i Pennsylvania stakeholders can use the information in this report
D e e R s to determine key policy priorities to further reduce the amount

o e of food wasted in the Commonwealth. The recommendations in

KLiood Recopaln e this report could be implemented individually or in tandem, or

could be combined together into comprehensive state food waste
legislation. They could also be pursued in stages, with short-term
and long-term goals. This report merely begins the process of
identifying a range of opportunities, among which Pennsylvania
stakeholders can prioritize.
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TABLE OF REPORT RECOMMENDATIONS

REPORT SECTION

Tax Incentives
for Food Donations

RECOMMENDATION

Offer a separate, dedicated state-level tax incentive for
food donations

ENACTING AGENCY
OR BODY

Pennsylvania General Assembly

Offer a state-level tax incentive for transportation costs
associated with delivering recovered food

Pennsylvania General Assembly

Liability Protections
for Food Donations

Provide liability protections for food establishments,
retail stores, and farms that donate directly to final
recipients

Pennsylvania General Assembly

Provide liability protections for food recovery
organizations that charge end recipients for food

Pennsylvania General Assembly

Explicitly provide liability protections for the donation of
safe, past-date food

Pennsylvania General Assembly

Date Labeling

Standardize date labeling language to clearly distinguish
between food safety and food quality

Pennsylvania General Assembly

Eliminate the 17 day rule and restrictions on
the sale of past-date milk

Pennsylvania General Assembly

Educate the public about the meaning of
date labels

Pennsylvania General Assembly

Food Safety
for Food Donations

Incorporate a specific food donation section into
Pennsylvania’s statewide food safety regulations and/
or produce agency guidance clarifying food safety rules
for food donors

Pennsylvania General Assembly,
Pennsylvania Department
of Agriculture

Empower health inspectors to serve as ambassadors
for safe food donation and arm them with handouts
and information to give to food businesses when
conducting inspections

Pennsylvania Department
of Agriculture; Local Health
Departments
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REPORT SECTION

RECOMMENDATION

ENACTING AGENCY
OR BODY

School Food Waste

Provide funding for schools to conduct food waste audits

Pennsylvania General Assembly,
Pennsylvania Department
of Education

Expand Offer Versus Serve to elementary and middle
schools

Pennsylvania Department
of Education

Lengthen lunch periods and schedule lunch
after recess

Pennsylvania General Assembly,
Pennsylvania Department
of Education

Encourage schools to switch to trayless dining

Pennsylvania Department
of Education

Create guidance documents on implementing school
food donation programs

Pennsylvania Department
of Education

Encourage the use of share tables

Pennsylvania Department
of Education

Create incentives—such as challenges, grants,
and awards—for schools to reduce waste

Pennsylvania General Assembly,
Pennsylvania Department
of Education

Organic Waste
Bans and Waste
Recycling Law

Implement an organic waste ban or waste recycling law

Pennsylvania General Assembly

Provide funding to develop composting or AD
infrastructure

Pennsylvania General Assembly

Encourage farmers in the Commonwealth to develop
composting facilities
by scaling up existing support programs

Pennsylvania General Assembly,
Pennsylvania Department of
Environmental Protection

Draft regulations for permitting non-municipal
commercial organic waste processing facilities

Pennsylvania General Assembly

Provide guidance to businesses about how to comply with
the ban, and outline best practices for food donation,
composting and AD, and other diversion tactics

Pennsylvania Department of
Environmental Protection

Provide funding for localities to implement curbside
composting programs

Pennsylvania General Assembly,
Pennsylvania Department of
Environmental Protection

Government Support
for Food Waste
Reduction

Broaden and expand public education regarding food
waste and food recovery

Pennsylvania General Assembly,
Pennsylvania Department of
Environmental Protection

Encourage food waste reduction through a food waste
reduction challenge or certification program

Pennsylvania General Assembly,
Pennsylvania Department of
Environmental Protection

Expand funding for PASS

Pennsylvania General Assembly

Provide funding for food recovery infrastructure

Pennsylvania General Assembly

Support the creation of food waste reduction technologies

Pennsylvania General Assembly
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|. TAX INCENTIVES FOR FOOD DONATIONS

A. INTRODUCTION

Cost is a major barrier to food donation, since food donors and food recovery organizations often must prepare, store, and
transport excess food to people in need. Further, additional work is often required to ensure that all donated food complies with
relevant federal, state, and local food safety and labeling laws. Because of these challenges, providing a monetary incentive can be
crucial to ensuring that food donation is financially feasible for companies and organizations.

Tax incentives are one way of providing financial support for food donations. There are two main types of tax incentives: tax
deductions and tax credits. A tax deduction reduces the taxpayer’s taxable income, which is then used to calculate the amount of
taxes owed.”” By contrast, a tax credit is a direct reduction in the amount of taxes owed.?8

Tax incentives for food donation are extremely cost-effective: any money provided through such a program directly incentivizes a
farm or food business to donate food by covering part of their costs. If a farm or food business does not donate, they receive no
tax benefits and no government money is spent. In addition to encouraging donations of healthy, wholesome food, tax incentives
can support low-profit margin businesses, like many farms, by allowing them to recover some of the cost invested in producing
food that they are unable to sell.

B. FEDERAL LAWS

There are two different federal tax deductions for food donations: a general deduction and an enhanced deduction. The general
deduction applies to any charitable donation, and allows businesses to deduct only the basis value of the donated property—that is,
the business’ cost of acquiring or producing the property.?” The enhanced deduction provides a significantly higher financial benefit
than the general deduction, and allows a business to deduct the smaller of the following two: (a) twice the basis value of the
donated food or (b) the basis value of the donated food plus one-half of the food’s expected profit margin (fair market value minus
basis value).? Certain criteria must be met in order for food donors to receive the enhanced tax deduction;? for example, donor
organizations must donate food to a 501(c)(3) nonprofit organization and the recipient organization may not charge individuals for
the donated food. The Harvard Law School Food Law and Policy Clinic published a separate guide that provides more information
about the federal enhanced tax deduction and how it operates; see the Federal Enhanced Tax Deduction for Food Donation: A Legal
Guide.??

Federal tax incentives have been extraordinarily successful in incentivizing food donation in the U.S. For example, when the federal
enhanced tax deduction was temporarily expanded to cover more donor businesses in 2005, food donations across the country
rose by 137 percent in the following year.?3 In late 2015, Congress permanently expanded the federal enhanced tax deduction for
food donations to cover all businesses.?*

Despite their success, federal tax incentives also present certain challenges. For example, tax deductions generally favor large,
high-income businesses, and low-profit margin businesses, like farms, may struggle to claim a deduction because their taxable
income is already low. It can also be challenging for donors to meet some of the requirements of the federal enhanced deduction.
Luckily, states are equipped to provide further incentives in order to target food donors that do not benefit, or do not sufficiently
benefit, from federal deductions.

C. PENNSYLVANIA LAWS

Ten states currently offer state level tax incentives specifically for food donations,? targeting different food donors that may not
sufficiently benefit under the federal enhanced deduction; for example, several states offer tax incentives to farmers. In these
states, certain organizations that donate surplus food can receive the tax incentive, up to a maximum value. Pennsylvania offers
a different type of tax program that does not directly target food waste and is more limited in the number of donors it can serve.
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The Charitable Food Program (CFP) is a subcomponent of the Neighborhood Assistance Program (NAP), a broad state initiative to
encourage private investment in needy communities.?® Through CFP, Pennsylvania offers a 55 percent tax credit to businesses?’
that donate money or food to qualifying charitable food organizations?® operating in the Commonwealth. Costs associated with
activities necessary to support the CFP project (e.g. transportation) are eligible for the credit, provided that they do not exceed

15 percent of the project’s total budget.?? Additionally, only donations of food with “nutritional value,” as determined by the
Pennsylvania Department of Community and Economic Development (DCED), qualify for tax credits.3® Although DCED does not
explain the criteria it uses to determine which foods have nutritional value, “candy, soda, [and] snack foods” do not qualify for the
tax credit.3? Food donations of qualifying foods are valued by weight at costs predetermined by DCED.3? For example, vegetables
are valued at $1.05/lb, resulting in a tax credit value of $0.58/lb.33

CFP is an important program; however, the application
process makes it difficult for many potential food donors to
access the credit. To participate, charitable food recovery
organizations must apply to DCED annually for approval
based on expected donations for the coming year.? As a
part of that application, they must include a budget and
letters from businesses committing to donate a certain
amount of food or money to the CFP applicant.*>* DCED
then reviews applications according to eight factors,
including the number of commitments the project has
received from donors and the impact that it will have

in its community.* If the application is accepted, DCED
will approve tax credits for 55 percent of the proposed
budget.3” Individual donors identified in the approved
organization’s budget may then apply to DCED to receive the credit based on their contribution.3® They may use the credit for
themselves; sell or assign it to a third party; or pass it through to their shareholders, partners, or members.3* Donor businesses
may not receive more than $500,000 per year in tax credits, unless they contribute to the operation of at least four qualifying
projects, in which case they can receive up to $1,250,000 per year.*

The entire NAP program is funded at $18 million, although only a portion of that goes to the CFP program.“! The remainder

is spread across other NAP subcomponents: the Special Program Priorities, which focuses on specific needs in distressed
communities; the Neighborhood Partnership Program, which seeks to develop long term relationships between businesses and
nonprofits working in a community; and the Enterprise Zone Program, which encourages private companies to invest in designated
“enterprise zones.”? In 2016, seven charitable food organizations were approved for CFP and their donors received a cumulative
$3,000,000 in tax credits.“*> However, there is more demand and many charitable food organizations and potential food donors
who are not able to access the program: DCED received over 200 CFP applications during the 2015-16 fiscal year.*

It is difficult for many donors to receive tax credits for food donations under CFP, and for the program to incentivize the donation
of food that would otherwise be wasted, because of the up-front commitment CFP requires donors to make one year in advance.
Most food donors, with the exception of the largest businesses that may be able to predict their surplus, are unlikely to know

the amount of extra food they would be able to donate ahead of time, preventing them from accessing the credit. Further, the
program has limited funding and only allows several donors to participate in the program each year, meaning that many potential
donors are kept out of the program.

CFP is an important program that offers tax incentives to certain charitable food organizations and to food businesses for
their donations. However, CFP is inaccessible to many potential food donors. While CFP plays an important role in incentivizing
donations to charitable food organizations and addressing food insecurity, it has a limited effect on food waste. The following
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recommendations identify ways for Pennsylvania to more effectively promote food waste reduction through tax incentives, building
on CFP to ensure that more potential food donors have an incentive to donate, rather than dispose of, surplus wholesome food.

D. RECOMMENDATIONS
1) Offer a separate, dedicated state-level tax credit for food donations

Tax incentives can be a powerful tool in encouraging food donations. Because it is difficult to access and limits the number of
donations eligible for a tax credit, CFP limits the number of food donations made in Pennsylvania. In fact, a representative from
one food recovery organization reported that it lost donors because it had not qualified for CFP.*> The competitive process makes
it difficult for small charitable food organizations to qualify for CFP, and the requirement that donors make commitments a year in
advance may make it impossible for some potential donors to donate food through the program.*® To incentivize a greater number
of Pennsylvania businesses to donate surplus food, the Commonwealth could create a separate, broader tax incentive for food
donations. This policy would encourage food companies to donate, rather than waste, surplus food by enabling them to receive a
tax credit even without applying ahead of time through a charitable food organization.

Although the federal government offers a tax deduction for food donations, a state-level tax credit could further incentivize
donations from certain sectors. This is because deductions, which depend on a business’ marginal tax rate, tend to favor only
high-income businesses.*” By contrast, a tax credit is a direct dollar-for-dollar subtraction from the amount of taxes the taxpayer
owes, and can noticeably benefit all businesses, even those that sit in relatively low tax brackets.*® For example, a representative
from a Philadelphia area food recovery organization said that most of the farmers they work with do not apply for the federal
enhanced tax deduction, in part because they do not pay enough in taxes to make applying the deduction economical.*’ A state
tax-level credit would do more for these farmers than the federal tax deduction, and could encourage more of them to donate
their surplus food.

Pennsylvania should identify the taxpayers and potential food donors it
hopes to incentivize, and design its credit with them in mind. Virginia, for
example, has created a tax credit that is only available to farmers. Under
this incentive, farmers receive a credit of 30 percent of the fair market value
of food they donate to nonprofits.>® A similar tax credit could be helpful in
Pennsylvania. In 2016, there were approximately 58,000 farms in the state,
with a median size of 131 acres.>® As discussed above these businesses
would probably not receive much from the federal tax deduction,> and are
also unlikely to be able to predict surpluses far enough in advance to make
the up-front commitment required for CFP. A state-level tax incentive
targeting farmers could thus play an important role in incentivizing such
donations. Of course, another option would be to extend a state tax credit to
all taxpayers, instead of targeting a specific group. In Colorado, for example,
all taxpayers receive a credit of 25 percent of the wholesale market price of
food they donate.>?

2) Offer a state-level tax incentive for transportation costs associated with
delivering recovered food

The cost of transporting donations from businesses to recipients is a major
barrier to food donation. Especially in rural areas, farms and other potential donors are often located far from population centers,
meaning transportation costs to food recovery organizations can be substantial. CFP does allow donors to receive a tax credit for
transportation costs.> However, as discussed above, participation in CFP is limited, which restricts the impact of this credit.
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Pennsylvania could design a tax credit that specifically targets transportation costs of donating food. California provides a good
model, offering food donors a 50 percent tax credit for transportation costs directly associated with donation of agricultural
products.>®> Providing a targeted state tax credit to alleviate this cost is a significant benefit that could help incentivize additional
food donation. Such a measure could encourage more food donors to provide transportation themselves, reducing the burden

on food recovery organizations. At the same time, a transportation credit could encourage new players to get involved in food
recovery efforts. For example, there are often opportunities to make use of available trucking capacity by transporting donated
food as backhaul. New solutions, such as these, could play important role in connecting food donations to food recovery
organizations, reducing the load on both parties while ensuring the transfer of surplus food. Similar to the general credit discussed
above, this transportation cost credit could apply to all foods, or only to a subset of foods (e.g. agricultural products).

Il. LIABILITY PROTECTIONS
FOR FOOD DONATIONS

A. INTRODUCTION

Donating safe, edible food to those in need can significantly
reduce the amount of food being sent to landfills and support
food security. The Bill Emerson Good Samaritan Food Donation
Act (Emerson Act), enacted by Congress in 1996, provides
comprehensive civil and criminal liability protections across
the nation for food donors and the nonprofits that receive and
distribute food donations.>® However, many potential food
donors, including grocers and retailers, cite fear of liahility

as a primary deterrent to donating food;>” many of these
businesses fail to donate because they are unaware of the available liahility protections, or because they worry that the
protections do not cover them.

The Emerson Act provides a federal baseline, which states cannot remove; however, states can offer additional liahility protections.
Pennsylvania, like most states, has enacted its own liability protection law, and provides both civil and criminal liability protection
to food donors through the Donated Food Limited Liability Act.>® Yet, Pennsylvania’s law does little to strengthen federal liability
protections for food donation, and the Commonwealth could take steps to increase its protections in order to enhance food
recovery across the state.

B. FEDERAL LAW

The Emerson Act provides liahility protection to a broad range of food donors,* including individuals, businesses, nonprofit food
recovery organizations, government entities, and gleaners.®® However, donors and food recovery organizations must meet the
following four requirements to receive protection under the Emerson Act:

1. The food must be donated to a nonprofit organization in good faith;**

2. The food must meet all federal, state, and local quality and labeling requirements; however, it can receive protection
even if it is not “readily marketable due to appearance, age, freshness, grade, size, surplus, or other conditions;"¢?

3. The nonprofit organization that receives the donated food must distribute it to needy individuals;®* and

4. The ultimate recipient must not pay anything of monetary value for the donated food.®*

So long as the above requirements are met, the food donor and the nonprofit food recovery organization receiving the food will be
shielded from any civil or criminal liability that may arise from the donated food, unless either entity acts with gross negligence or
intentional misconduct.®
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The Emerson Act’s protections are broad, and it is intended to provide blanket protection across the nation in order to encourage
food donors of all types to get their food to those in need. However, there are some instances where additional or clearer
protection could better serve food donors and food recovery organizations. This leaves room for state legislatures to step in and
offer additional liability protection above the federal floor.

C. PENNSYLVANIA LAW

Similar to federal law, Pennsylvania’s Donated Food Limited Liability Act extends civil and criminal liahility protections to any
person who donates food and to the charitable or religious organization that then distributes the food,* as long as the following
requirements are met:

1. The food must be donated to a charitable or religious organization in good faith;®’

2. Both the donor and the charitable recipient must “reasonably inspect” the food to make sure that it is “fit for
human consumption;”¢®

3. The charitable recipient must distribute the food to needy individuals “either for free or for a nominal fee;"¢” and

4. Charitable or religious organizations that receive and distribute food donations must be inspected by local health
authorities “at regular intervals.”®

In addition to the above requirements, neither donors nor organizations that distribute food are protected if something happens
on account of their “negligence, recklessness or intentional misconduct . . . or if [they have] . . . actual knowledge that the food
is tainted, contaminated, or harmful to the health or well-being of the ultimate recipient.””* Donors do, however, receive liability
protections when donating “food not readily marketable due to considerations not affecting its fitness for human consumption
including . . . freshness[.]’72

Pennsylvania also extends liability protections to the donation of wild game, so long as it is processed before reaching the end
recipient.”® This benefits programs like Hunters Sharing the Harvest, a nonprofit charity that facilitates the donation and processing
of venison across the Commonwealth by connecting Pennsylvania hunters with coordinators, meat processors, and food banks.” In
an average hunting season, Hunters Sharing the Harvest aims to channel 100,000 pounds of venison to regional food banks.”®

Yet, some of the terms in Pennsylvania’s law are undefined, and some sections of the law seem to conflict, making the scope of the
protections unclear. For example, the law protects donations “for ultimate free distribution to needy individuals,” in one section,’®
and donations “for ultimate distribution to needy individuals, either for free or for a nominal fee,” in another.”” At the same time,
yet another section states that any person or organization that, “sells, or offers to sell, for profit, food that such person knows to
be donated pursuant to this act commits a misdemeanor of the third degree.””® The lack of definition for the term “nominal fee,”
makes it unclear whether this provision would allow food recovery organizations to charge end recipients an amount sufficient
to cover the cost of transporting and processing the food they distribute, especially because of the penalty for selling donated
food. Though some food banks charge their affiliated agencies for the costs of transportation and handling donated food, none
of the Pennsylvania food recovery organizations interviewed for this report charge final recipients a fee for food they distribute;
furthermore, none of them were aware of any food recovery organizations in the state that do.”” Food recovery organizations
are understandably wary of experimenting with sales of donated food, even at what they believe to be a “nominal fee,” given the
provision criminalizing the sale of donated food.

Although Pennsylvania provides some protections for food donations, the Donated Food Limited Liability Act could be clarified and
strengthened in several ways. The following recommendations identify ways in which the Commonwealth could encourage food
donations and reduce food waste by strengthening liability protections.
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D. RECOMMENDATIONS
1) Provide liability protections for food establishments, retail stores, and farms that donate directly to final recipients

Currently, liahility protections are only available under federal and Pennsylvania law when food is donated to a nonprofit
organization that then distributes that food to needy individuals. The requirement to send donated food through a food recovery
organization can discourage donors from donating certain items. Thus, extending protections to donations made directly by
certain food businesses to needy individuals could help increase efficiency and enable timely use of perishable food. Food recovery
organizations are already overburdened; for example, one Pennsylvania food recovery organization reported that it receives more
requests to pick up food than it can respond to0.8° Therefore, in certain cases it can be challenging to successfully donate, causing
businesses to instead throw the food away.

Foodservice establishments with leftover prepared, perishable food may especially struggle to donate successfully, since food
recovery organizations often do not have the capacity to get that food to people in need before it spoils. Further, sometimes
businesses have small quantities of surplus food that would not be worth the cost of transporting to a food recovery organization
for distribution. Finally, it can be difficult for farmers to donate surplus produce, since they are often located far from food
recovery organizations and lack the infrastructure necessary to handle, process, or transport the food. In all of these cases, direct
donation to needy individuals can make more sense than donation through a food recovery organization.

Providing protection for direct donations of whole produce by farmers, or any food products by licensed food establishments, could
allow donors to donate more efficiently and get healthy, wholesome food to those in need. Food service establishments, retail
stores, and most farms already comply with food safety certification requirements and inspections, and therefore know how to
handle food safely. If such establishments are able to safely handle food for sale, further safety-motivated restrictions on direct
donations should be unnecessary.

Seven states already provide liability protections for direct donations,®* demonstrating that such donations can be safe and
beneficial to all parties. Other states are actively working to expand their liability protections to cover direct donations. For
example, this year Texas passed a hill to offer liability protection when school districts and open-enrollment charter schools
donate food directly on campus.®? In order to do this, a non-profit organization must designate someone who is directly affiliated
with school (teacher, counselor, parent, etc.) as an official representative;®® this allows schools to receive, store, and distribute
food directly from the school campus, without having to transport it to a non-profit organization first. Typically, in order to receive
liability protection for donated foods schools, like all other donors, must send the food to a nonprofit organization that then
distributes it to end recipients.8

Extending liability protection to direct donations likely will not change the habits of most food donors, who will prefer to
donate through a food recovery organization for the convenience (food recovery organizations typically help with logistics and
transportation), and in order to claim the federal tax incentive. However, extending protections could make a difference on the
margins for certain donations, allowing more healthy, wholesome food to reach the plates of people in need.

2) Provide liability protections for food recovery organizations that charge end recipients for food

The Emerson Act only protects food donors and food recovery organizations when donated food is given away for free to end
recipients. This means that it does not provide liahility protections if the end recipients must pay for food, even at a reduced rate.
Pennsylvania law covers food given away for free or for a nominal fee; yet, as noted above, the statutory language criminalizing
the sale of donated food for profit effectively deters any sale of donated food. This restriction hampers development of new
models and prevents existing food recovery organizations from broadening their offerings. Allowing food recovery organizations
to sell some of their food at a low cost can help fill a need in communities where individuals are food insecure or lack regular food
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access, but for various reasons are not willing or able to qualify for government assistance or use a food pantry or soup kitchen.
Such models also offer the potential for an economically sustainable solution to food recovery because they recognize the labor,
storage, and transportation costs of recovering food and allow those costs to be offset by end-user purchases.

New models can serve as valuable complements to traditional food bank or pantry operations. By providing some of the food

they receive for sale at a reduced cost, food recovery organizations can use the funds generated to support their operations, thus
helping them meet additional demand for their traditional services. This allows food recovery organizations to focus on collecting
and distributing donated food, instead of chasing additional monetary donations to cover their operating costs. Furthermore, there
is little risk of an organizations selling donated food to generate a profit; since the Emerson Act and Pennsylvania law require that
the food recovery organization involved be a nonprofit or charitable organization, any funds generated from the sale of donated
food must be used in furtherance of the organization’s charitable purpose, rather than for commercial purposes or profit.

Pennsylvania should extend liability protections to organizations that sell donated food to end recipients at a price that covers
the cost of handling and distributing the food. Fourteen other states have already done this.2> For example, in Massachusetts,
nonprofit food recovery organizations and their donors are protected from liability if they give food away for free or charge end
recipients at a level “sufficient only to cover the cost of handling such food."® Daily Table, a nonprofit grocery store, has taken
advantage of these expanded liability protections in Massachusetts, and provides an example of a successful innovative food
recovery model.#” Daily Table operates in a neighborhood with low food access and offers low-cost, nutritious, prepared foods,
as well as a selection of produce, bread, dairy, and grocery items.® All of this food is sourced from a large network of growers,
supermarkets, manufacturers, and other food suppliers who donate their surplus food, allowing Daily Table to keep prices
affordable for all customers.®’

Some food recovery organizations have adopted other innovative models to creatively preserve the food they receive, thus
prolonging its shelf-life, reducing unnecessary food waste, and directly increasing the amount and variety of food products
available to needy individuals. These models give such organizations more options for how to distribute all of the food they
receive. For example, food recovery organizations often receive large quantities of produce, milk, or other foods that they are
unable to distribute while the products are fresh.?® One easy solution is to process these foods, turning fruit into juice; vegetables

into soup; and milk into yogurt or butter. Yet, it can be difficult for food recovery organizations to do this successfully because

of the necessary up-front investment in infrastructure (e.g. commercial kitchen) and the ongoing expenses of labor and utilities.
Providing liability protections to organizations that sell products as a way to cover the costs of such processing is a crucial step to
making innovative operations like these possible.

One example of this model is La Soupe in Cincinnati Ohio, which
uses produce that would otherwise go to waste to make and sell
healthy meals to customers.”® By using funds raised from such
sales, La Soupe is able to offset a portion of its operational costs,
thereby allowing it to provide meals to food insecure individuals

for free.”? Last year, the organization was able to divert 125,000
pounds of food from the landfill and to donate more than 95,000
meals to food insecure individuals.”® Another similar example is
Misfit Juicery in New York City and Washington D.C., which uses
primarily produce that would otherwise go to waste to make juice.?

Currently, unless located in one of the 14 states mentioned above,
these kinds of innovative food recovery organizations cannot offer
liability protection to their donors. This means that they must
purchase the ingredients, rather than having them donated, in
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order to offer the final products for sale. Pennsylvania can help food recovery organizations and solve this problem and develop
more sustainable models by extending liability protections to organizations that charge end recipients a low price, or a price that
covers the cost of handling and processing such food, for donated food.

3) Explicitly provide liability protections for the donation of safe, past-date food

Date labels on food rarely indicate a health risk, and typically only indicate the peak quality of a product (for a fuller discussion,
see Section lll. Date Labeling). Pennsylvania’s Donated Food Limited Liability Act does not explicitly provide liability protections

for past-date foods, but it does shield donors from liability when they donate “food not readily marketable due to considerations
not affecting its fitness for human consumption including . . . freshness[.]”*> While this category would likely include safe, past-
date foods, the lack of explicit language allowing such donations may deter potential donors. While food banks in Pennsylvania
report that they receive many past-date donations, they have received questions from potential donors regarding the donation of
such foods, particularly past-date dairy.”® Pennsylvania should remove this ambiguity by explicitly stating that donations of past-
date foods are protected from liability. Massachusetts law provides a strong model, stating that “[n]o person who donates food,
including open-dated food whose date has passed . . . shall be liable for civil damages.”” Pennsylvania should follow this example
to ensure that wholesome, safe past-date food is shared with those in need, instead of going to waste.

IIl. DATE LABELING

A. INTRODUCTION

Date labels are the dates stamped onto food items and accompanied by phrases such as “sell by,” “use hy,” “expires on,” or “best
by.” Many consumers mistakenly believe that eating food past the labeled date constitutes a safety risk and thus often needlessly
discard such food.”® Yet, in actuality date labels generally only indicate peak quality or freshness, not safety.”” These dates are
often set by the food’s manufacturer, and are based on nothing more than an estimate of when the food will continue to taste
fresh.1%° Nevertheless, they have a strong influence on consumer behavior - according to a survey conducted by the Harvard
Law School Food Law and Policy Clinic, the National Consumers League, and the Johns Hopkins Center for a Livable Future,

37 percent of consumers always throw away food close to or past the date, while 84 percent throw such food away “at least
occasionally,” due to safety concerns.’® Date labels contribute to food waste by misleading consumers, often resulting in safe,
wholesome foods being needlessly thrown away.

B. LACK OF FEDERAL LAW REGULATING DATE LABELS

With the exception of infant formula, there is currently no federal law regulating date labels on food products.’®? Though Congress
has delegated general authority to the U.S. Food and Drug Administration (FDA) and USDA to ensure food safety and protect
consumers from deceptive or misleading food labeling,®® neither agency has used this authority to create date label regulations.*%*
Because the federal government has developed no standardized regulations for date labels, states and localities, including
Pennsylvania, have been left to determine their own practices. The result has been widespread variation and inconsistency; no
two states have the same rules regarding date labels.® For example, West Virginia requires date labels for eggs,'® New Jersey
requires date labels for dairy?” and shellfish,*®® and New York requires no date labels at all.?%

The most effective solution would be federal action to standardize and clarify the date labeling system across the U.S5.11° There
have been several recent attempts to implement such a policy. The Food Date Labeling Act of 2016, introduced in both the
House!! and Senate,'*? aimed to standardize date labels to just two phrases: one indicating quality, and another for foods that
might become riskier after the date. More recently, similar language regulating date labels was incorporated into the Food
Recovery Act of 2017,1*% a comprehensive hill targeting food waste reduction. Thus, there are ongoing efforts to solve this issue at
the federal level.
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However, in the absence of federal policy, and knowing that the timeline for passage of such policy is uncertain, Pennsylvania can
take the lead on this issue by clarifying date labels on food products within its borders.

C. PENNSYLVANIA LAW

The Pennsylvania Department of Agriculture (PDA) requires date labels on milk and shellfish products but does not require nor
regulate the labels on other food products.’** Milk sold in the Commonwealth must be marked with a “sell-by” date no more
than 17 days after pasteurization.*® The label must use either the phrase “Sell by” or “Not to be sold after,”**¢ and milk may not
be sold in Pennsylvania after this date.**” The regulation exempts the following products from its 17-day labeling requirement:
ultrapasteurized dairy products, cultured dairy products, aseptically processed dairy products, “[d]airy products that have
undergone higher heat shorter time pasteurization[,]” and milk that is sold in the same location that processed it.1*® Though
milk that is past its “sell-by” date may not be sold, it is legally allowed to be donated in Pennsylvania, and the food recovery
organizations interviewed for this report all accept the donation of past-date milk.1*° Yet although donation of past-date milk

is allowed, the restriction on past-date sale contributes to stigma regarding the safety and suitability of this milk and creates
confusion among donors and recipients about whether such milk can be donated.

PDA regulations also require packages of raw shucked shellfish to bear a ‘sell by’ or ‘best if used by’ date label,*?° but the
regulation does not prohibit the sale or donation of past-date shellfish. Across the state, date labels on all other foods are
unregulated, and can therefore be selected by manufacturers and retailers. The result is an inconsistent and dizzying array of
different labels that further contributes to consumer confusion and food waste.

On the local level, additional labeling requirements exist. For example, in Allegheny County, the County Health Department
regulates the labeling of all “retail refrigerated processed foods packaged in a modified atmosphere.”?* Modified atmosphere
packaging increases the guality and longevity of refrigerated foods by making the internal atmosphere of their packaging different
from that of the outside air.??> Foods packaged this way must be labeled with a “use by” date that may not exceed 14 days from
retail processing;'® they may not be sold after the “use by” date.*

Consumer confusion about date labels is a major driver of food waste. Pennsylvania contributes to this confusion by requiring
premature date labels on shellfish and milk products, while allowing an endless variety of date label language on other products.
The Commonwealth directly creates waste by prohibiting the sale of past-date milk, even though this prohibition is not based on

a justified health concern. Further, the 17-day rule for date labels on pasteurized milk is not common to other states and gives
consumers less time to purchase wholesome product than the typical industry standard for milk date labeling (generally between
21-24 days).22® The following recommendations identify ways that Pennsylvania could reduce food waste by regulating date labels
in @ more coherent manner.

D. RECOMMENDATIONS
1) Standardize date labeling language to clearly distinguish between food safety and food quality

In the absence of federal date label regulations, Pennsylvania has the authority to standardize date labeling in the Commonwealth.
While most date labels indicate nothing more than a food’s peak quality, safety risks may increase after the date for a small
category of foods (e.qg., certain ready-to-eat foods, deli meats, and unpasteurized cheeses); this is currently not indicated on date
labels. A standardized date labeling system should clearly distinguish between those date labels denoting quality versus safety.
Therefore, Pennsylvania should adopt a dual date labeling system that defines two distinct standardized phrases for safety-based
and quality-based date labels.

The Grocery Manufacturers Association (GMA) and the Food Marketing Institute (FMI), the two largest trade associations for
retailers and consumer products manufacturing, have endorsed this approach. In February 2017, the two groups launched a
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voluntary initiative asking producers to use only one of the following two labels on food products: “BEST If Used By” for quality,
and “USE By” for safety.’?® Pennsylvania should codify this voluntary initiative. Under this standard, any food should only bear only
one of the two labels and the quality-based label should be optional. This means that a manufacturer could choose not to print

a quality-based label on a food product, but if included, the label would be required to read “BEST If Used By.” If a food posed a
safety risk past the date, the manufacturer would be required to print a safety-based label with the phrase “USE By.”

Standardizing date labels in a way that clearly distinguishes between safety and quality would help reduce food waste in
Pennsylvania by increasing consumers’, food donors’, and food banks’ ability to make informed choices about when to dispose of
food. It is unlikely that this step will decrease the amount of food donated to recovery organizations, since market forces, such
as consumers’ desire to have the freshest food possible, will encourage retailers to rotate their stock and continue donating
food that is past-date. But standardizing date labels and allowing the sale of past-date milk would help remove the stigma
surrounding donation or consumption of past-date foods. This could help ensure that safe past-date food is donated; make the
end recipients of past-date food donations less apprehensive about accepting them; and encourage all Pennsylvanians to reduce
food waste in their homes.

Standardizing date labels would require elimination of
current regulations controlling date labeling for milk*?” and
shellfish.1?® Because these regulations require date labels
without distinguishing between safety and quality concerns,
they would be inconsistent with the proposed dual date
labeling system. Therefore, the General Assembly should
eliminate these regulations altogether, and place milk and
shellfish into the general date labeling scheme. Under that
scheme, both of these products would be subject to quality-
based labeling at the discretion of their manufacturers.
Neither product poses a safety risk related to past-date
consumption, since milk is pasteurized,*?” and shellfish will
be cooked, subjecting it to a kill-step for any bacteria.’*°
The United Kingdom Department for Environment Food
and Rural Affairs decision tree is a helpful resource that
distinguishes between foods in the two categories that
should receive the two different types of labels.3!

2) Eliminate the 17 day rule and restrictions on the sale of past-date milk

Even if Pennsylvania chooses not to standardize date labels, it should eliminate its 17 day rule and restrictions on the sale of
past-date milk. PDA’s regulation prohibits the sale of milk 17 days after pasteurization, despite the fact that pasteurization kills
harmful pathogens, making milk safe to drink well after that date. The modern industry standard is to date milk at 21-24 days
past pasteurization,’3 at least four days longer than the time allowed in Pennsylvania. Though several other states require date
labels on milk, Montana is the only other state in the country that prohibits the sale of milk after a certain number of days. There,
milk may only be sold for 12 days after pasteurization,*33 which results in thousands of gallons of safe-to-drink milk being thrown
away each week.’** Similar waste is doubtlessly occurring in Pennsylvania. By eliminating the 17 day rule on labeling, as well as
the ban on the sale of past-date milk, Pennsylvania could help reduce milk waste, while allowing more wholesome products to end
up in the hands of those who want them.
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3) Educate the public about the meaning of date labels

Because confusion and inconsistency are ever-present obstacles in the date labeling sphere, PDA, the Pennsylvania Department
of Environmental Protection (PA-DEP), the Pennsylvania Department of Health (PDH), or some combination of the three should
educate Pennsylvania consumers, food vendors, donors, and food recovery organizations about the meaning behind these dates.
Public education will be especially important if Pennsylvania standardizes date labels within its borders. Other states provide
helpful examples of how to do this. For example, the Connecticut Department of Energy and Environmental Protection has posted
an easy-to-use legal factsheet about date labeling on its website,'*> and the Florida Department of Agriculture and Consumer
Services disseminated a paper handout explaining that date labels are generally not regulated and are not indicators of safety.13

IV. FOOD SAFETY FOR FOOD DONATIONS

A. INTRODUCTION

There is no clear language in Pennsylvania’s regulations about the specific safety measures required for food donation.
Consequently, food donors and food recovery organizations often struggle to figure out which food safety regulations apply to the
food they wish to donate or distribute. Prospective donors must do extra legwork to identify those regulations that may play a
role in donating food. This can be especially overwhelming for donors that operate across different municipalities or states, and
therefore must comply with various safety and donation laws that may contradict one another. The lack of regulations also means
that food inspectors in Pennsylvania do not have well-defined guidelines to follow. Without clear guidelines, some overly cautious
health inspectors discourage food donation altogether, which counters the goals of reducing food waste and food insecurity.

B. FEDERAL LAW AND ISSUES

The federal government generally does not regulate food safety for food establishments such as restaurants, institutional kitchens,
and retail food stores, since these entities sell food within states, and the federal government only regulates food traveling
between states in interstate commerce. As a result, states are responsible for regulating and enforcing food safety regimes for
food establishments within their borders.’®’ State food safety laws and regulations, however, are largely based on model federal
food safety guidance published by FDA, the federal agency responsible for protecting the public health by ensuring the safety of
the nation’s food supply.13®

Developed by the Conference for Food Protection (CFP) and published by the FDA, the FDA Food Code is the primary guidance states
follow when developing their own food safety laws. 23 It reflects the input of an array of stakeholders—including regulatory officials,
industry representatives, academics, and consumers—that participate in a hiennial CFP.2*° The FDA Food Code is not hinding law
unless a state or local government chooses to adopt it as such by passing a statute or incorporating it into regulations.?** Yet, all
fifty states have adopted some version of the FDA Food Code,*? in large part because it was written by experts and represents a
considerable investment of resources that states may not have the means to duplicate. Unfortunately, the FDA Food Code does not
specifically address food safety for food donations; therefore, most states, including Pennsylvania, do not have a donation-specific
section in their state food codes either.

In addition to the FDA Food Code, CFP has created the Comprehensive Resource for Food Recovery Programs (Comprehensive
Resource), a federally-endorsed food donation guidance document intended for stakeholders working to create food recovery
programs, with a focus on retail food establishments.’*3 The Comprehensive Resource discusses how to create a food donation
program that adheres to food safety standards. These guidelines, though an extremely useful resource for food recovery
organizations, are not binding regulations for states, and businesses are not bound to follow the advice they contain. Further, since
they are not incorporated into the FDA Food Code or mentioned in the Food Code in any way, they have limited reach and are not
included into state law or provided as part of the training of health inspectors.
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C. PENNSYLVANIA LAW

Pennsylvania does not have clear food safety regulations for food donation. There are no PDA regulations or guidance relating
to food donation and no state legislation on the subject. The only relevant legislation is the Pennsylvania Donated Food Limited
Liability Act, which as noted above, states that food donations are protected from liability so long as (1) the donor reasonably
inspects the food at the time of the donation and finds it fit for human consumption; and, (2) the charitable or religious
organization that accepts the food reasonably inspects it and determines it is fit for human consumption (see Section II: Liability
Protections for Food Donations for more information).14# Yet, this Act does not provide guidance to donors or food recovery
organizations about how to properly inspect, transport, store, or serve donated food to ensure safety.

Pennsylvania’s lack of comprehensive and clear state regulations or agency guidance outlining food safety requirements for
donated food is a problem for food donors who do not know how to safely donate food, as well as for health inspectors who do
not have clear guidance to follow when conducting inspections. Further complicating the situation, some areas of Pennsylvania
are under the jurisdiction of PDA, while others are inspected by local municipalities, counties, or cities.*> Regulations or guidance
at the state level can clarify the requirements utilized by state inspectors, and also help to influence the training and inspection
criteria used by local authorities.

D. RECOMMENDATIONS

1) Incorporate a specific food donation section into Pennsylvania’s statewide food safety regulations and/or produce
agency guidance clarifying food safety rules for food donors

PDA should develop regulations and/or policy guidance specifically focusing on food safety for food donations. Such regulations or
guidance would help potential food donors to feel more at ease about donating by allowing them to understand the related safety
requirements. This literature should be disseminated across all relevant agency websites, including those of cities and localities,
enabling Pennsylvania businesses and other interested parties to find the information quickly and easily.

Guidance documents have been effective in other states and localities. For instance, San Diego, California has a “Too Good to
Waste!” guide that details how to donate food safely and includes an easy-to-use safe food handling food donation checklist.*4®
Additionally, the Department of Health and Human Services in Washington County, Oregon issued guidance for restaurants that
includes a list of foods that can and cannot be donated, information on how to label donated food, as well as contact information
to be used if donors have questions.**’

To ensure the clarity and effectiveness of the regulations or guidance, PDA should make sure to develop these documents in
partnership with food recovery organizations and potential donors of different sizes from across Pennsylvania. Minnesota’s
Department of Health did this when it issued a guidance document on food safety for onsite feeding locations, food shelves, and
food banks in partnership with various food recovery organizations.**® The collaborative process resulted in a guidance document
that encourages food donation, while also addressing the unigue concerns of various potential food donors and ensuring the safety
of all donated food.

Because control over food safety standards is divided between state and local agencies in Pennsylvania, it is critical that

these actors communicate to make food safety regulations as uniform as possible across the entire state. Even though local
governments have control over local regulations in some places, providing clear state regulations on food safety for donations

can help circulate accurate food safety information, streamline requirements where possible, and influence local food safety
agencies. Such uniformity is helpful because it facilitates donations of all kinds, especially those that take place across jurisdictional
boundaries. Dealing with different sets of regulations or differing health department interpretations requires donors to spend extra
time and resources to achieve compliance. Intentionally creating a uniform regulatory framework that applies across the entire
state will encourage businesses to donate valuable food products that would otherwise be wasted.
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2) Empower health inspectors to serve as ambassadors for safe food donation and arm them with handouts and
information to give to food businesses when conducting inspections

All of Pennsylvania’s health inspectors should receive training on safe food donation so that they can aid in the dissemination
of information about donations. The 2011 Food Donation Policy of the Wyoming Department of Agriculture instructs health
inspectors that they “should act as educators and consultants,”*° positioning them to be advocates for food donation. Building
on clear and comprehensive guidance on food safety for food donations, Pennsylvania should provide inspectors with training
related to such food safety for food donations guidance, as well as detailed information about all food donation sites within
reasonable geographic distance of their location. With that information on hand, inspectors will be well equipped to advise
businesses about safe food donation and connect potential food donors with ready and eager recipients of the food.

V. SCHOOL FOOD WASTE

A. INTRODUCTION

Food waste in schools has long been a serious issue, and generally mirrors national rates of consumer food waste. Nationwide,
elementary and secondary students waste about 2 pounds of food per student per month,*>® and a study published by the
Harvard School of Public Health in 2013 found that 40 percent of food served in Boston middle schools was discarded
uneaten.’s? The study estimated that food wasted in schools across the country costs over $1 billion each year.1%2

The significant amount of food wasted in schools is important for several reasons. Most obviously, wasted school food means
wasted nutritional value®®® and wasted money.?®* However, perhaps more importantly, food waste in schools represents a
critical opportunity to teach the next generation of consumers that food is a valuable resource that should be conserved and

reused. Efforts to reduce waste in schools can instill in young students better habits for conscientious consumption, reframing
how children think about food. Since about 43 percent of food waste nationwide occurs in consumer homes,*® training young
consumers is an important strategy for reducing future waste.

There are many factors contributing to food waste
in schools. For example, students generally have too
little time to eat and rushed students eat less and
throw away more.**® At the same time, many schools
mistakenly believe that all students must take milk
in order for their lunch to be eligible for the National
School Lunch Program (NSLP), when in fact this

is not technically a requirement of the program.?%’
Much of this milk is thrown away by students, who
choose not to drink it based on personal preference,
cultural norms, or even lactose intolerance.**®
Further, school administrators often mistakenly
believe the federal government prohibits donation

of leftover cafeteria food, and therefore throw away
wholesome food that could otherwise be donated

to those in need.’® Schools can thus do much

more to reduce their own waste and educate young
consumers about the importance of conserving food.
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B. FEDERAL LAWS

The federal government regulates school foods served under the NSLP and the School Breakfast Program (SBP), two federal
programs that provide school children with lunch and breakfast during the school day.’®° Both programs reimburse all or a portion
of the cost of a qualifying school meal for children who are eligible.’¢* Because these programs use federal money to procure food,
schools must follow federal rules regarding nutrition and the use of food.*? As of 2016, over 3,400 schools and institutions across
the Commonwealth participate in the NSLP.163

The National School Lunch Act explicitly allows schools to donate leftovers from the NSLP and the SBP.%%* The Act specifies that
schools are able to donate to any 501(c)(3) tax-exempt local food banks or charitable organizations.’® It also explicitly states that
schools donating excess food to a 501(c)(3) non-profit organization are protected by the same food donation liability protections
set forth in the federal Bill Emerson Good Samaritan Food Donation Act (discussed in more detail in Section II: Liability Protections
for Food Donations).16¢

The federal government supports other food waste reduction measures in K-12 schools, as well. USDA has created several
webinars aimed at educating stakeholders about how to decrease waste in schools.?*” These webinars give an overview of how to
reduce, recover, and recycle food at the K-12 level; provide food safety, storage, and menu planning tips to reduce food waste;
present guidance on recovering and donating uneaten school food; and detail how to compost school food.*¢® Further, USDA and
EPA jointly launched the U.S. Food Waste Challenge, in which organizations, including schools, can register to publicly declare their
food waste goals and achievements.’®” Finally, EPA has also published a list of resources that can help schools avoid food waste.?”°

C. CURRENT PENNSYLVANIA INITIATIVES

Although there are currently no laws or guidance in the Commonwealth related to food waste reduction in schools, several state
agencies and school districts have launched initiatives in Pennsylvania that are helping to reduce school cafeteria food waste. For
example, PA-DEP designed a composting project for students in grades 6-12,17* demonstrating its interest in reducing organic
waste in schools. Unfortunately, because the project is only suggested, rather than required, it is unclear how many schools

have adopted the project. Nevertheless, its inclusion on PA-DEP’s website indicates a step toward promoting school food waste
reduction measures in schools.

Another example is Project PA, a collaboration between the Pennsylvania Department of Education (PDE) and Penn State
University designed to help Pennsylvania schools improve their nutrition environments and promote healthy eating. ’? Project
PA encourages schools to adopt practices from the Smarter Lunchroom Movement,*”® which primarily aims to nudge students to
consume healthier foods in school lunchrooms.*”* The Smarter Lunchrooms Movement says, “It's not nutrition until it's eaten!”
and thus focuses on encouraging students to both select the healthiest items in the cafeteria and then to actually eat them.r’> An
added benefit of this mission is a reduction in waste, as students begin to eat more, and throw away less, food.?’® For example,
one proposed practice is to manage portion size by using smaller containers, plates, and serving utensils.”” Doing so reduces food
waste at the source because smaller dishes encourage students to take only the food they are going to eat, creating less waste.
Another Smarter Lunchrooms method, currently in place at Hershey Primary Elementary School, allows children to participate in
designing school lunches by voting on favorite dishes and creating new names for them.*’® This initiative helps schools to create
foods that children are interested in eating, and are therefore less likely to discard.

Project PA also administers a mini-grant program (each award is $1,200) for Pennsylvania schools participating in NSLP to
implement various tactics from the Smarter Lunchrooms Movement.?’® One grant recipient, Upper Dublin School District, used this
grant to decrease the amount of milk and fresh and canned fruit wasted in its cafeterias.’® The district used grant money to make
minor adjustments: cafeteria workers reorganized the lunchroom to feature fruit and milk prominently in the front; began to serve
cut, rather than whole, fruit; and verbally encouraged students to take milk and fruit.28! Since implementing these changes, not
one carton of milk has been wasted and fruit and vegetable intake has increased by 30 percent.’® Simple and low-cost changes
like these can thus have a big impact on waste in schools.
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Some individual schools have also started food donation programs. For instance, one motivated parent, students, and food service
workers in the Quaker Valley School District have come together to collect unused food and bring it to the Sewickley Community
Center food pantry and child-care program.*®* Conducted with the support of school administrators and school district officials, this
informal program could easily be adapted to schools across the state, especially if the PDE provides general guidance on how to
organize such programs.

Currently, Pennsylvania has no formal program or guidance to reduce food waste in schools or assist schools in donating their
surplus. The following recommendations highlight actions that the Commonwealth can take to address this issue, reducing the
amount of food wasted while reframing how children think about food and raising a generation of more conscientious consumers.

D. RECOMMENDATIONS
1) Provide funding for schools to conduct food waste audits

The Pennsylvania General Assembly or the PDE should allocate funds for schools to conduct food waste audits. Food waste audits
help schools track and determine how much food they waste, allowing them to better tailor any food waste reduction measures
they then implement.?®* There are two types of food waste audits: back of the kitchen waste audits and plate waste audits. Back
of the kitchen waste audits track the amount of food wasted before food is served to students, while plate waste audits track food
wasted after being served to students. A plate waste audit can be accomplished by weighing each item from a school menu at the
outset, and then setting up a weigh station of pre-weighed plastic tubs near the garbage cans.’®> Students can discard any excess
of a specified food item into each tub. At the end of the lunch period, the tubs are weighed; the mass of the surplus food in each
tub is recorded as the amount of that individual food wasted.#

Food waste audits can help determine which foods students are least likely to eat and help to ensure that the proper amount of
food is prepared based on past history; according to USDA, this is the most effective way of minimizing school food waste.*®” Yet,
both back of the kitchen waste audits and plate waste audits require funds for proper implementation and materials. Pennsylvania
should provide funds to support audit initiatives, allowing for real reduction in food waste and money saved in the long run.

One such plate waste audit at Washington Elementary School in Fayetteville, Arkansas found that on average 10-15 unopened
milks were thrown in the trash each day.'® After the audit, the school posted a sign in the serving area stating that students do
not have to take milk, provided cups for water, and provided a share table for students to place unopened milks. Taken together,
these measures led to a 20 percent decrease in milk waste at the school.’® At the collegiate level, the University of Pittsburgh
conducted a food waste audit in 2016, finding that in one cafeteria about 339 pounds of food were wasted each day.** Of this
waste, 63 percent was post-consumer and 37 percent was pre-consumer waste; overall, 71 percent was recoverable, meaning
that it could be safely donated to those in need.?®* After this audit, the University of Pittsburgh was able to implement several
targeted food waste reduction strategies, including reducing plate sizes, switching to smaller serving pans, and encouraging
composting for any food waste that cannot be recovered.*”

2) Expand Offer Versus Serve to elementary and middle schools

Under the NSLP, reimbursable meals consist of five components: fruit, vegetable, whole grain, meat/meat alternative, and
milk.1> Because students waste food when they are forced to take items they do not plan to eat, USDA encourages schools to
adopt a method called Offer Versus Serve (OVS), which allows students to decline up to two NSLP items, as long as they take

a serving of fruit or vegetable.?®* By contrast, students in schools without an OVS policy must receive a tray that includes each
food component in order for the meal to be eligible for reimbursement.’?> OVS is optional in elementary and middle schools,
but USDA regulations require high schools to use OVS.2% PDE should establish OVS as the official lunch service method for all
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grade-levels across the Commonwealth. To accompany this, PDE should
publish guidance language on its website explaining and encouraging how
to adopt this practice. Finally, after adopting OVS as a policy, individual
schools should be required to monitor trends in student preferences and

PROVEN FOOD WASTE REDUCTION
STRATEGIES FOR K-12 SCHOOLS

Reduce food waste at its source: adjust food ordering practices accordingly. For example, some student

¢ |mplement Offer Versus Serve in all schools populations are less likely to drink milk for cultural or dietary reasons;

e Switch to trayless dining after implementing OVS, schools serving these populations should

e Mandate at least 30 minutes for lunch recalibrate their milk ordering to minimize the amount that goes to

¢ Have lunch right after recess or gym class waste.?”” Information on how to adjust procurement practices should also

. be included in any PDE guidance on OVS.
Recover surplus food for donation:

e Provide share tables for kids to leave
unwanted surplus food

e Start a food donation program for
excess food

3) Lengthen lunch periods and schedule lunch after recess

Students often waste food when they do not have enough time to eat
during the lunch period.'?® Elementary school students in particular
discard a great deal of their food due to a lack of sufficient time to eat.?®
USDA encourages schools to offer at least 30 minutes of lunchtime,

and following this recommendation could reduce plate waste by nearly one-third.?®® In a recent study, researchers attempted

to correlate length of lunch time to amount of food wasted. The research found that students with 25 minutes to eat lunch
consumed 77.2 percent of their entrees and 46.6 percent of their vegetables;?®* by contrast, with fewer than 20 minutes to eat,
students consumed only 64.4 percent of their entrees and 34.8 percent, of their vegetables.?®? To give students enough time to
select and eat their meals, the General Assembly or individual school districts can mandate longer lunch periods, and PDE can
recommend longer lunches.

Schools can also consider scheduling recess before lunch, in order to increase consumption of healthy foods, while reducing

the amount of food waste generated. A growing movement, “Play Before Eat” or “Recess Before Lunch” prevents children from
rushing through lunch to play outside; this reduces stomachaches and headaches from exercising immediately after eating and
can make kids calmer and hungrier, in general, during the lunch period.?®® According to one study, students who attended recess
before lunch wasted about 30 percent less food,?% yet, only 4.6 percent of schools nationwide have arranged their schedules like
this.?®> Thus, the simple step of switching the traditional recess and lunch schedule can have serious impacts on child nutrition
and food waste at the same time.

4) Encourage schools to switch to trayless dining

Trayless dining has been shown to reduce food waste by subconsciously discouraging consumers from taking more food than
they can eat.?®® Additionally, eliminating trays has the added benefit of reducing the costs associated with purchasing and
handling trays, thus saving schools and schools systems more money.?’

At the collegiate level, this has already begun in Pennsylvania. In 2008, the University of Pennsylvania switched to trayless
dining, realizing that the change would reduce food waste and conserve water and energy by eliminating the need to wash
trays.?%® Furthermore, during a pilot trayless Tuesdays program in 2009, Moravian College saw a 25 percent reduction in food
waste, and, as a result, decided to go completely trayless.??” Other Pennsylvania colleges continue to follow suit. For example, in
2015, after realizing that it produced almost 70,000 pounds of food waste annually, Penn State’s Findlay Commons adopted a
trayless dining model.?1°

Trayless dining can be used effectively in both middle and high schools; however, while banning trays from elementary schools
would help eliminate waste, it might be difficult for younger students to navigate the lunchroom without a tray. Thus, this policy
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should focus on trayless dining policies in middle and high schools. Currently each school district in Pennsylvania is allowed to
switch to trayless dining at its discretion, but PDE should take initiative on this issue and produce guidance and information
encouraging adoption of this practice in secondary schools.

5) Create guidance documents on implementing school food donation programs

Donation is a great way for schools to recover unopened and uneaten food and get it to those in need. However, without
guidance on how to design and implement food donation programs, schools may not know they are allowed to donate or may
not be able to develop their own programs independently. By putting out a guidance document on best practices for school food
donation and adding language to the PDE website regarding school food donations, the Department can help encourage schools
to start their own donation programs. PDE should also put language on its website informing schools that USDA supports the
donation of surplus food;?** NSLA explicitly allows schools to donate leftovers;?2? and schools, like other entities donating food,
are protected from civil and criminal liability by the Emerson Act (see Section /I: Liability Protections for Food Donations for more
information).?23 As helpful examples, Indiana’s Department of Health?# and California’s Department of Education?!® have created
guidance documents on food donation best practices for schools in their states.

6) Encourage the use of share tables

Share tables allow students to put uneaten food still in its original wrapper or peel on a table, after which another student can
take the food for free or the school can resell or donate it.?*¢ “Share tables” are supported by the USDA as a method of food
recovery to reduce food waste.?’’” PDE can encourage the use of share tables by providing clear guidance on the implementation
of share tables to ensure schools know about this option. For examples of how to do this effectively, Pennsylvania should
consider guidance documents on share tables produced by the California Department of Education®® and Wisconsin Department
of Public Instruction,?? which confirm that share tables are permitted and explain the criteria that schools must follow.

7) Create incentives—such as challenges, grants, and awards—for schools to reduce waste

State and local governments can use financial resources or recognition to motivate schools to make progress in food waste
reduction. Monetary rewards show the importance of reducing food waste and reflect the economic benefits of such efforts. If
no funds are available, states or districts can create challenges that honor schools that have made impressive strides towards
reducing food waste. The Project PA mini-grant program, mentioned above, has already made headway in incentivizing schools
to make positive changes related to nutrition. Modifying this grant program to adopt a more explicit food waste focus and
increasing the number of grants available could have a major impact on reducing Pennsylvania’s food waste.
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VI. ORGANIC WAST
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E BANS AND WASTE RECYCLING LAWS
A. INTRODUCTION

Of the forty percent of food wasted in the U.S. each year, the vast majority ends up in the landfill.>?° Discarded food items are now
one of the largest components of municipal solid waste, comprising approximately 21 percent of all waste in landfills.??* And as this
food decomposes in landfills, it releases methane, a greenhouse gas with at least 25 times the global warming potential of carbon
dioxide.??? In fact, decomposition of wasted food now comprises 23 percent of all methane emissions in the U.S.2%* At the same
time, Pennsylvania landfills are becoming overcrowded,??* and similar trends across the country have prompted many states and
municipalities to search for new ways to reduce the amount of waste sent to landfills. Restricting the amount of food waste that
can be sent to landfills offers a solution to these all of these problems.

Organic waste bans or organic recycling mandates encourage businesses to treat excess food as a valuable commodity that can be
diverted to higher uses, such as donation, recycling, or composting. This shift in perspective can lead to many positive results. For
instance, after Vermont implemented an organic waste ban, the Vermont Food Bank saw food donations increase by 60 percent
the following year.??> Moreover, organic waste bans can stimulate a state’s economy: an economic analysis of Massachusetts’
organic waste ban found that over 500 jobs were created over two years,>?® a 150 percent increase over jobs supported before
the ban.??’ Further, the Massachusetts ban yielded over $175 million in industry activity.?2

Five states and several localities have passed organic waste bans or waste recycling laws geared toward reducing food waste.?
Each of these five states prohibits certain entities from sending organic waste, include food waste, to landfills. Four of these states
— Connecticut,?® Rhode Island,?** Vermont,?*? and Massachusetts?*3 — have organic waste bans. These laws limit the amount

of organic waste that generators (the businesses, institutions, and other entities that create organic waste) can send to the
landfill, but allow generators themselves to determine how best to divert their waste. California, on the other hand, has a waste
diversion law that specifically requires commercial organic waste generators of a certain size to compost or anaerobically digest
organic waste.?* The four organic waste bans vary in terms of the types of food waste generators (i.e., businesses, institutions,
households) they cover, how much waste a generator must produce in order to be covered by the law, and whether otherwise-
covered waste generators can be exempted as a result of their distance from a composting or anaerobic digestion (AD) facility.?*
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For example, in Massachusetts, businesses and institutions are limited to disposal of one ton of food waste in the landfill per week,
regardless of their proximity to a composting or AD facility.?3¢

At the local level, a number of municipal laws exist that seek to divert food from landfills. For example, in 2013, Austin, Texas
amended its organic waste recycling law, the Universal Recycling Ordinance, to require all food service enterprises 15,000 square
feet and larger to compost food scraps by October 2016.237 By October 2017, all those larger than 5,000 square feet will be
required to comply, and in October 2018 the ban will be extended to all food service enterprises.?*® This amendment to the
existing ordinance is part of the city’s Zero Waste Initiative, which aims to reduce the amount of waste sent to the landfill by at
least 90 percent by 2040.2%°

Organic waste bans and waste recycling laws are outcome-oriented, rather than process-oriented, giving businesses the freedom
to choose how they will prevent food waste and keep food out of the landfill. Both types of laws ultimately require that food
waste generators reduce their food waste or ensure whatever food waste they do produce is not being sent to a traditional
landfill. Ideally, these types of laws are accompanied by government technical assistance and funding to incentivize participation,
reward good work, spur the development of organic waste recycling infrastructure, and educate stakeholders and businesses
about compliance. Organic waste bans and waste recycling laws have the potential to foster transformational change because
they change the default in the way food is treated, forcing food businesses to treat food as a resource or internalize the costs of
wasting it.

B. CURRENT PENNSYLVANIA INITIATIVES

Pennsylvania is currently developing a ten-year waste management plan for the state through the Solid Waste and Recycling
Advisory Committee at PA-DEP. Some of the plan’s goals include increasing recycling and reducing waste.?*°

At the local level, Philadelphia has taken some great steps toward reducing organic waste. In 2016, the city created a Zero

Waste and Litter Cabinet tasked with developing a comprehensive plan to reduce the amount of waste that ends up in landfills
and incinerators by 90 percent by 2035.2*1 Currently, businesses and residents in Philadelphia produce nearly 1.5 million tons

of municipal solid waste annually, 60 percent of which ends up in the landfill.?4? At the same time, over 400,000 tons of organic
waste are thrown away as trash each year.?** The comprehensive plan outlines a four part strategy that involves targeting waste
reduction and diversion in buildings and at city events; engaging the public in waste reduction efforts; and developing city-wide
single stream recycling and organic materials collection.?** Nic Esposito, Zero Waste and Litter Director at the Managing Director’s
Office attests, “[s]etting a zero waste goal without having organic [waste] diversion is inconceivable.”24®

C. RECOMMENDATIONS
1) Implement an organic waste ban or waste recycling law

Pennsylvania should enact an organic waste ban or organic waste recycling law. Such a law would reduce food waste and
preserve landfill space, while also creating tangible benefits for the community and the environment. First, an organic waste ban
or waste recycling law would likely increase donations of healthy, wholesome food to those in need, as seen in Massachusetts

and Vermont.?*¢ Second, diverting organic waste to composting or AD could play a role in improving the quality of Pennsylvania’s
farmland. Pennsylvania has over 7.5 million acres of farmland,?” and the health of these soils—especially soil organic content—is
the foundation of its agricultural production.?*® Adding organic matter inputs, such as compost and digestate, the byproduct of
AD, can provide much-needed nutrients to soil, improving crop yields and productivity, while serving as a direct substitute for
artificial, commercial fertilizers.?* Composting and AD also provide other potential benefits, such as job creation and economic
development. Pennsylvania has the unigue opportunity to be at the vanguard of adopting new policies surrounding the disposal of
organic waste, while also applying the lessons learned by the five states that have already adopted such laws.
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Organic waste ban legislation should take into account the existing infrastructure, as well as the distance between food waste
generators and approved composting or processing facilities. Currently, there are 48 aerobic composting facilities and 14 AD
facilities across Pennsylvania;?*° yet 32 of Pennsylvania’s 67 counties do not have composting or AD facilities at all.?>* For instance,
there is currently no composting facility in Philadelphia with the capacity to accept tons of food waste.?>? As such, Pennsylvania
might consider modeling its organic waste ban after Vermont'’s, which initially included an exemption for businesses more than

20 miles from a facility, but also set a date (2020) by which all covered generators would be required to comply, regardless of
distance from a processing facility.?> Such a provision would ensure that businesses are able to comply when the ban goes into
effect, but would also drive creation of more infrastructure in areas where it does not currently exist. Another consideration in
drafting the details of an organic waste ban should be the diversity of sizes of food waste generators in the state.?> Some state
laws only cover generators if they produce a large amount of organic waste per week, per year, or by volume.?® Yet, state and
local food waste bans can divert larger quantities of waste by taking an inclusive approach in defining the types and sizes of
generators that are required to comply with the laws.?*® This is especially true, since according to ReFED, 43 percent of food waste
is produced at the consumer level.?>

Finally, any organic waste ban or recycling law that Pennsylvania adopts should go beyond simply encouraging composting and
organic waste recycling. In such a law, Pennsylvania should reinforce the priorities of reducing food waste at its source and
diverting surplus food to people in need. This can be done by providing waste generators with education and guidance, sharing the
EPA Food Recovery Hierarchy and enumerating different methods of handling surplus food, as well as prioritizing prevention and
recovery over recycling and disposal.

2) Provide funding to develop composting or anaerobic
digestion infrastructure

The Pennsylvania General Assembly should allocate state
; funds to support the development of composting and AD
A « '~ o infrastructure. Organic waste recycling facilities can be
i ()II(IIXNI{JL - =y extremely costly to build. For example, construction of a

' O FOR ' # large AD facility that processes 50,000 tons per year costs

chPﬂsTlNG_ e P around $20 million to build,2%® while large composting
- o ' facility that processes up to 40,000 tons per year costs

around $5-9 million to build, and $17-28 per ton to
operate.?® In order to encourage companies to make the
up-front investment in this infrastructure, Pennsylvania
can provide grant or loan funding to offset some of the
costs. This is especially important if the Commonwealth
chooses to implement an organic waste ban, as increasing such recycling capacity will be a critical component of compliance. For
example, in support of the Massachusetts organic waste ban, the Massachusetts Department of Environmental Protection (Mass
DEP) administers a Sustainable Materials Recovery Program (SMRP) which offers grants for cities, towns, regional entities, and
nonprofits.?¢® SMRP grants have been used to fund recycling and composting equipment, school recycling, and organics capacity
development projects.?? Yet, whether or not a ban is in place, increasing Pennsylvania’s ability to sustainably process inedible food
waste is an important goal, and one worth investing in.

3) Encourage farmers in the Commonwealth to develop composting facilities by scaling up existing support programs

In order for an organic waste ban to be effective, waste generators must be able to access composting and AD facilities where
organic waste can be appropriately processed. One way to expand the number of composting facilities in the state is to encourage
farmers to develop composting facilities. Pennsylvania Resources Council’s Regional Composting Infrastructure Initiative is one
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resource that could be helpful in this effort.?¢?> Pennsylvania current regulates small-scale composting on farms and requires a
permit for such facilities.?®® The Initiative helps farmers obtain the permits they need to open their own composting facilities.?¢*
Since 2013, the program has helped eight farmers obtain composting permits from PA-DEP, which has allowed these farms to
process over 9,000 tons of compostable waste, producing over 4,500 tons of compost.?®® Yet, despite all that the Initiative has
achieved, the program must be scaled-up significantly if it is to add meaningfully to Pennsylvania’s composting infrastructure.
The Commonwealth should dedicate more resources to help farmers obtain permits, develop facilities, and build capacity for on-
site composting.

4) Draft regulations for permitting non-municipal commercial organic waste processing facilities

Currently, Pennsylvania regulates the creation of both farm-based composting facilities?®® and municipal composting facilities.?¢’
Because an organic waste ban will require increased access to organic waste processing facilities, cities and localities in
Pennsylvania should develop a permitting system for the creation of non-municipal commercial composting facilities of varying
sizes and capacities.?® Increasing the diversity of types of organic waste processing facilities will facilitate the transition to an
organic waste ban by making such facilities more widely accessible across the Commonwealth.

5) Provide guidance to businesses about how to comply with the ban, and outline best practices for food donation,
composting and AD, and other diversion tactics

Any organic waste ban legislation should adequately guide food waste generators to comply with the law and maximize waste
reduction and diversion. For example, the Massachusetts Department of Environmental Protection (Mass DEP) provides
extensive guidance on its website about the state’s commercial organic waste ban, including tips on how to estimate one’s food
waste production, compliance guides for businesses and solid waste facilities, and case studies of successful food diversion and
composting programs.?*? Mass DEP also works with RecyclingWorks Massachusetts, a recycling assistance program operated by
the Center for EcoTechnology, to provide direct technical assistance to covered generators and additional online resources.?’® The
RecyclingWorks Massachusetts page includes links to further guidance from outside organizations, including fact sheets about
tax incentives and liahility protections for food donation.?’* This kind of information should be disseminated in Pennsylvania,
particularly on state agency and local government websites.

6) Provide funding for localities to implement curbside composting programs

Over 150 communities, from Cambridge, Massachusetts to San Francisco, California, have implemented municipal curbside
composting programs to divert food waste.?’? Curbside composting programs are voluntary or mandatory programs enabling
residents to separate and dispose of their compostable waste, as they would with garbage and recycling.?’®> They allow households
to reduce their environmental impact by diverting their food waste from landfills, and have been very successful in reducing the
amount of household organics going to the landfill. For instance, during the first year of a free weekly curbside composting pilot
program, in Cambridge, Massachusetts, over 600 participating households collected over 170,000 pounds of food scraps using free
curbside bhins, in-house containers, and compostable bags.?’* The average amount of organic waste collected was 6.6 pounds per
household per week, reducing trash by nearly 35 percent.?’

Policymakers in towns and communities across Pennsylvania should partner with composting businesses to start curbside
composting programs. Many townships and counties across the state already offer curbside composting for yard waste?’® and
others are considering the implementation of curbside programs for food waste.?’” In Philadelphia, the Streets Department is
conducting an Organics Feasibility Study to assess the investment and development necessary for city-wide organics collection.?”®
The results of this study, along with the leadership of townships and counties across the state serve as useful examples and data if
Pennsylvania decides to adopt a statewide curbside composting program.
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Vil. GOVERNMENT SUPPORT FOR FOOD WASTE REDUCTION

A. INTRODUCTION

While individuals, businesses, and organizations may want to participate in food waste reduction and recovery efforts, the
financial burdens of doing so can be limiting. Further, lack of knowledge about the amount of food wasted, the importance of
reducing food waste, or the protections and incentives available to food donors pose barriers to increased donation. Pennsylvania
should serve as a model and leader, making a strong commitment to invest in food waste reduction awareness and other
initiatives at the state level.

Pennsylvania has created several important programs to reduce hunger, as well as some preliminary steps to address food waste,
however, much more can be done. This section identifies ways that the Commonwealth can promote food waste reduction through
a public education campaign, a state-wide food waste challenge or certification system, and by providing funding for food recovery
infrastructure and innovative food waste apps and technologies.

B. CURRENT PENNSYLVANIA INITIATIVES

Pennsylvania has a number of government initiatives—ranging from grant programs to inter-agency collaborations—to

address food insecurity. One of the strongest examples is the State Food Purchase Program (SFPP), operated by PDA, which
provides grants to counties, regional food banks, and emergency food providers to purchase and distribute food to low-income
individuals.?”” Under SFPP, participating organizations must purchase food at wholesale, competitive bid prices,?® and donate that
food to end recipients at no cost.28? In fiscal year 2016-2017, the General Assembly allocated $19,188,000 for the program,22
$1,000,000 of which was earmarked for the Pennsylvania Agricultural Surplus System (PASS).283

Through PASS, PDA contracts with a “charitable food assistance network” to connect the state’s agricultural growers and
processors with food banks and other emergency food providers, allowing them to offer healthy, nutritious food to low-income
Pennsylvanians.?® The contractor must identify farmers willing to contribute product; help to transport it in a cost-effective
manner; and create incentives for members of the food industry to “donate, sell, or otherwise provide food products, including
reimbursement for services provided.”?® PDA has chosen the Central Pennsylvania Food Bank through a competitive bidding
process to implement PASS.28

PASS is an amazing program that increases access to fresh, local produce, dairy, and protein for Pennsylvania’s low-income
residents, while providing support for farmers in the state. At the same time it plays a role in reducing food waste by targeting
surplus agricultural products. While the authorizing language is quite broad with regard to the food that can be acquired using
PASS funds?®’—growers, packers, and processors may either donate or sell product to the contractor?® and food is not explicitly
required to be surplus®®—much of the food acquired under the program is indeed surplus or rescued product. The memorandum
of understanding between Central Pennsylvania Food Bank, the PASS contractor, and PASS subcontractors further supports

this, stating that food must be acquired directly from a grower or producer (wholesale and retail products are not eligible)2?® and
that PASS funds should not be used to purchase product directly, but rather to offset the costs of donating food (e.g. harvesting,
packaging, processing, or distributing product).2%1

In practice, PASS has been extraordinarily successful at connecting food insecure individuals in Pennsylvania with local and healthy
surplus product. Since it was first funded in 2015, more than 3.9 million pounds of food have been distributed to over 585,000
Pennsylvania households.2?2 In total, 39 different products (e.g. fruits, vegetables, dairy, meat) from 78 farmers were distributed in
all 67 Pennsylvania counties.?”® At the same time, PASS has been valuable for farmers in the state. Just this year, Land O’Lakes,
Inc. donated four truckloads of surplus milk, which were processed into 28,000 pounds of cheddar cheese using PASS dollars.?**
This cheese was then distributed to three food banks across the state to give to food insecure families.?> Candice Dotterer, a Land
O’Lakes dairy farmer, testified on behalf of PASS, stating that the program provides farmers with a means to redirect surplus
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milk to people in need, rather than throwing it away.>’® Further, Dave Masser of Sterman Masser Potato Farms commented,
“We now have a mechanism for our farm to recover a portion of the fixed costs associated with packaging and distribution of
our donated potatoes...It has truly been a win-win.”?*” On the whole, PASS appears to be fulfilling its mission quite successfully.
However, the program has to walk a delicate balance between serving its three goals of sourcing healthy products for food
banks, supporting farmers in the state, and reducing surplus, all while being funded with only $1 million for the whole state.
More funding is needed to maximize the impact of the program, and other support is needed to further food waste reduction

across the state and in all sectors.
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In addition to PASS, Governor Wolf recently increased state government’s hunger relief efforts by creating the Governor’s

Food Security Partnership to develop and implement strategies to reduce hunger and increase access to nutritious foods in
Pennsylvania.??® The Secretaries of Aging, Agriculture, Community and Economic Development, Education, Health, and Human
Services are members of the partnership, a primary goal of which is to increase inter-agency coordination.?”” In 2016, the
Partnership issued its strategic plan, A Blueprint for a Hunger Free PA,3% making a commitment to “identify barriers to recovering
uneaten and unused food, engage partnerships to improve food recovery, and share best practices in food recovery.”%

The Commonwealth also has ordered Pennsylvania agencies to be conscious of food waste. A 2011 Management Directive from
the office of former Governor Corbett orders all agencies to ensure that any excess prepared food they order be donated, instead
of thrown away.3%? Under this directive, any agency that orders prepared food must include a provision in the contract that
requires the donation of excess food.3%

Finally, as described earlier, Pennsylvania also operates the Charitable Food Program, which provides a 55 percent tax credit

to a limited number of donors to charitable organizations®% (see Section I: Tax Incentives for Food Donations). Yet, while these
preliminary anti-hunger and food waste reduction efforts are vital, there is more that the Commonwealth can do to support food
waste reduction. The following recommendations identify other steps that the Commonwealth could take to promote food waste
reduction through education, awareness, and funding.
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C. RECOMMENDATIONS
1) Broaden and expand public education regarding food waste and food recovery

Pennsylvania should make information about food waste and food recovery more readily available to its citizens. Currently, PA-
DEP has a web page with educational materials about composting,3> and general waste reduction.’® However, neither page
mentions food donation as a way to reduce waste, and the waste reduction page does not mention food waste at all.3%” State
agencies should work together to better educate Pennsylvania consumers and businesses about how to reduce food waste.

The Governor’s Food Security Partnership provides an opportunity for them to do this. Through the Partnership, Pennsylvania
agencies should create a public education campaign for consumers and businesses. Most consumers are unaware of the amount
of food wasted in the U.S., despite the fact that 43 percent of waste nation-wide occurs at home.3%® At the same time, consumer-
facing businesses, which are responsible for 40 percent of the nation’s food waste,** may not be aware of the legal protections
extended to food donors, the opportunity to participate in CFP, or where to go to donate food. State and local governments can
disseminate information about food waste reduction and donation by publishing it on their websites, hosting educational seminars
and conferences, providing training sessions and running media campaigns. Vermont's Department of Environmental Conservation
provides a good model, hosting a webpage that lays out how, why, and where businesses should donate food in the state.?° The
page explains federal and Vermont law surrounding food donation and includes a link to an interactive map of organizations that
accept food donations, as well as recycling and composting facilities.31

The Commonwealth could also partner with outside business or nonprofit organizations to run such a campaign. For example, the
Natural Resources Defense Council partnered with the Ad Council to create the Save the Food campaign, which uses bold images
and relatable statistics to educate consumers about food waste.3*? Pennsylvania could partner with the Save the Food campaign
to utilize its experience and resources in a state campaign. In the United Kingdom, the Waste and Resources Action Programme’s
“Love Food Hate Waste” campaign reduced consumer food waste nationwide by 21 percent in five years.??® The program cost £26
million over five years to implement, but was responsible for £6.5 hillion in savings to households in avoided food costs, as well

as £86 million in savings to U.K. government authorities in avoided waste disposal costs.31* Altogether, the initiative reaped a total
benefit-cost ratio of 250:1.3%> Pennsylvania should allocate funds for educational campaigns, workshops, and training sessions to
help turn the tide of consumer food waste.

2) Encourage food waste reduction through a food waste reduction challenge or certification program

Pennsylvania should incentivize food waste reduction by organizing challenges to inspire businesses to reduce their food waste.
Challenges call on businesses to take steps to meet a target waste reduction goal, in return for public recognition from the state
government. By challenging businesses to reduce their waste and quantify it publicly, Pennsylvania can promote the issue of food
waste and reward those taking steps to reduce it. These kinds of challenges have been successful elsewhere. In New York City,

a Zero Waste Challenge encouraged businesses to cut food waste by 50 percent, and resulted in the diversion of 36,910 tons of
food waste over six-months,3% including 322 tons donated to people in need.3?” Awards were given to companies that diverted
50, 75, or 90 percent of their waste from the landfill, as well as those that diverted the most waste overall or showed greatest
improvement.3*® A state-wide food waste challenge, run through PDA or PA-DEP, could have similar positive results in reducing
the amount of organic waste in the landfill.

An alternative to the challenge model is a certification program. Pennsylvania could set different benchmarks for food waste
reduction, either by tons of waste diverted annually or percentage of total waste diverted. It could then publicly recognize
businesses that meet these benchmarks, and certify the level of success they were able to achieve with a grading system (e.g.
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gold, silver, bronze). Such a program could foster competition among businesses eager for public recognition and the attention of
increasingly discerning consumers.

In designing a certification program, Pennsylvania could look to the U.S. Zero Waste Business Council (USZWBC) a subsidiary of
the U.S. Green Building Council (which administers LEED certification).31® USZWBC issues certifications to facilities that, among
other things, achieve 90 percent overall diversion from landfill and incineration for their non-hazardous waste.3?° Facilities can
gualify for bronze, silver, gold, or platinum level certification, depending on how much waste they divert and the method by which
they divert it (e.g. a facility that collects compostables separately receives fewer points than one that uses compost to grow food
onsite for company use).?2! A certification program like this could be a cost-effective way for Pennsylvania to incentivize local
businesses to reduce food waste.

3) Expand funding for PASS

As discussed above, PASS plays a critical role of getting healthy food to those in need, supporting Pennsylvania farmers, and
providing a market for surplus product from farmers and growers in Pennsylvania. While the program has been successful thus
far, it is seriously constrained by its limited funding. Echoing other anti-hunger groups within Pennsylvania,??? PASS funding
should be increased to $3 million in the next budget to increase opportunities for food insecure Pennsylvanians to access fresh,
nutritious food, while providing markets that can acquire agricultural surplus. PDA and the organizations involved in implementing
PASS should continue to ensure the program focuses on surplus food and food that would otherwise go to waste. The program
should be paired with broader investments, such as some of the other funding highlighted in this section, in order to ensure it is
as successful as possible at reducing agricultural waste and that food that would go to waste in other sectors of the food system is
also able to be rescued.

4) Provide funding for food recovery infrastructure

As discussed previously, the costs and logistical
challenges of preparing, processing, and transporting
food for donation often make it financially difficult for
producers and vendors to donate surplus food.3?* Most
food donors are not willing to spend additional money
in order to donate food, and thus many food recovery
organizations bear these costs, in order to facilitate food
donation and make it more cost-effective for donors.
Pennsylvania has already taken some steps to address
these issues. Through CFP, businesses that donate
food or money can receive a 55 percent tax credit, and
15 percent of these funds can go toward associated
costs (e.g. transportation).32* At the same time, PASS
offsets the cost of donating agricultural products to
those in need.3® However, both programs have limited
impacts; CFP and PASS both serve only a limited pool
of donors,3?® and PASS only applies to agricultural
products acquired directly from the producer.3?’
Furthermore, neither program covers the high up-
front cost of building infrastructure that can better
support transportation and processing of donated
food. Pennsylvania should provide grant support to
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food recovery organizations to enable them to purchase infrastructure needed to recover and process surplus food, such as
refrigerated vehicles, kitchen equipment, and storage space, as well as to pay for labor needed to prepare and transport donated
food. Providing assistance to food recovery organizations would allow them to sustain and increase the scale of their operations,
making it possible for more organizations and businesses to donate surplus food instead of letting it go to waste. Scaling up
food recovery operations would contribute to local economies by generating new jobs in logistics and transportation, while also
increasing access to wholesome foods and reducing food waste.3?

5) Support the creation of food waste reduction technologies

Technological innovation is an important tool that Pennsylvania should harness as it strives to reduce food waste. Organizations
are already developing apps geared towards facilitating food donation. For example, 412 Food Rescue has developed an app,
“Food Rescue Hero,” that connects donors in Pittsburgh with volunteers, who will pick up food and deliver it to a recovery
organization.>?” They call it the “Uber of food recovery.”**® Food Rescue Hero has been a great success, and has recruited over
1,000 volunteers since its rollout in November, 2016.33 Currently, the app only services the Pittsburgh area, but 412 Food
Rescue would like to expand it state-wide.33?

A similar app called Food Connect serves the Philadelphia region.3*3 Through the app, donors simply choose a time and a place
for pick-up, and a volunteer will come and collect the donated food for transportation to a recovery organization.3** Operation
Food Rescue—a collaboration between Philabundance, the Greater Philadelphia Coalition Against Hunger, and the Mayor’s Office
of Community Empowerment and Opportunity—launched Food Connect in July 2016.3% In just one month, the app helped
facilitate the distribution of over 11,000 pounds of donated food.3%

Pennsylvania can encourage the creation of more apps and technology, or the expansion of existing apps, like Food Connect

or Food Rescue Hero, by creating a grant program for technologies that target food waste reduction. State funding could also
be predicated on these apps working together to integrate platforms, thereby making food recovery more seamless across the
state. Montgomery County, Maryland provides a good example through its support of Community Food Rescue. Community
Food Rescue is a network of food recovery organizations and businesses created by Montgomery County government created in
2012.3%7 The County provided funding to allow Community Food Rescue to bring Chow Match, an app connecting donors with
food recovery organizations, to the area.?3

Alternatively, Pennsylvania could fund a startup competition more broadly, rewarding a range of innovative models that
promote food waste reduction. Some states run competitions like this to encourage promising businesses to operate within their
borders, although none currently target food waste specifically. New York, for example, runs the 43North Competition, which
awards a total of $5,000,000 to eight startups.3*® Grand prizewinners also receive a year of free incubation space in Buffalo,

NY, to encourage them to remain in the region.3*° Similarly, through the GreenLight Michigan Business Model Competition, the
Michigan Economic Development Corporation offers a total of $100,000 in cash prizes to winning startups within the state.3
Pennsylvania could develop a startup competition of its own, but limit entry to applicants focusing on food waste reduction. By
doing so, it could attract innovative solutions to the Commonwealth.
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CONCLUSION

A number of policy options exist to reduce food waste in Pennsylvania. This report presents a menu of options, presenting

policy recommendations related to tax incentives, liability protections, date labels, food safety, school food waste, organic waste
bans, and government support. Stakeholders, advocates, and legislators can use the information in this report to determine key
priorities to further reduce the amount of food wasted in Pennsylvania. The recommendations in this report could be implemented
individually, or could be combined together into comprehensive state food waste legislation. The next step is for Pennsylvanians to
see which possible policies have the most support and decide where to start.
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