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INTRODUCTION



ugar consumption in the United States is insidious and ubiquitous. With each teaspoon of

added sugar formulated into products, hidden in sweetened beverages, and the predatory

nature of industry advertising that goes essentially unchecked, comes myriad bitter

consequences, such as rising rates of children and adults with obesity,’ a surge in preventable
diet-related chronic disease,? and an unsustainable economic burden on the healthcare system.® The
call for a system redesign is apparent, as 70% of people in the United States report concern about
dietary sugar, sounding particular alarm around sugar-sweetened beverages (SSBs).* Advocates and
lawmakers are increasing attention to policy solutions and building cross-sectoral coalitions® aiming
to minimize dangerous and unchecked sugar consumption (for the purposes of this section, policy/
policies is understood to mean law, policy, ordinance, regulation, or rule).

The Harvard Law School Food Law and Policy Clinic (FLPC) joined the effort to advance healthy
food access and improved nutritional outcomes through the initiative Approaches to Reducing the
Consumption of Sugar (ARCS). During this three-year effort to foster collaborative environments and
problem-solve the issue of excess sugar consumption, FLPC conducted legal research into applicable
federal, state, and local laws and developed strategies for community-supported policy change. In
addition, FLPC offered technical assistance (TA) to community organizations, food policy councils,
and local and state government entities in eight locations across the United States as they worked to
implement innovative sugar reduction policies. In these TA sites, FLPC:

» Bolsteredcoalition-building by encouraging engagementwithrelevant cross-sectoral stakeholders
and partners;

» Strengthened peer-to-peer learning across sites as well as with other stakeholders through
a webinar_series that focused on the most equitable and effective policy options to reduce
consumption of food and beverages high in added sugar; and

» Enhanced local knowledge, invested in capacity building through on-site and virtual trainings on
policy advocacy strategies, and delivered memoranda and reports on policy strategies of interest
to partner organizations.

FLPC developed the Sugar Reduction Law and Policy Toolkit (Toolkit) as a compilation of the findings
gleaned from this research and peer-to-peer learning over the last three years.

Purpose of this Toolkit

* Provide an overview of sugar consumption in the United States and its deleterious effects on
society.

« Discuss the principle legal, political, economic, and societal barriers to the implementation of
sugar reduction policies.

e Offer a comprehensive overview—including analysis of efficacy, equity, and feasibility—of six
promising sugar reduction policy solutions.

» Analyze potential benefits of each policy option through real-world case studies.

Intended Audience and How to Use this Toolkit

This Toolkit will serve a wide range of interested actors—from nonprofits and grassroots organizations
to government agencies and officials—in enacting change in sugar reduction policy. This document
serves as a reference for exploring different sugar reduction policy issue areas and levers for policy
change. To maximize the use of this Toolkit, we recommend following these steps:
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¢ Moake a realistic appraisal of how the solutions, examples, and methods contained in this Toolkit
may fit within your context. This Toolkit aims to provide an overview that is broad enough to be
applicable to most states and localities; however, the feasibility of the below-described solutions
depends on a variety of case-specific factors. Potential roadblocks are discussed in detail in
Section I, and will be referenced throughout the Law and Policy Solutions section of this Toolkit.
Ensure that selected policy strategies fit within the target community’s legal structures, priorities,
and resources.

e Use this Toolkit piece-by-piece. This Toolkit covers a variety of food policy issues, and is not
necessarily intended to be read cover-to-cover. By design, each section can be read independently
and provides a complete summary of a particular sugar reduction policy solution. Points of
overlapping information are noted so the reader can jump between sections to get a more complete
perspective.

* Read, digest, and explore. This Toolkit provides a strong foundation for learning about the legal,
political, economic, and social factors that shape state and local sugar reduction policy. However,
it is in no way comprehensive. As such, an Additional Resources section at the end of this Toolkit
references other resources that may be useful for advocates.

What's Inside

Section |: Understanding the Issue highlights sugar consumption trends and the
consequences on health outcomes in the United States. Due to a dearth of policies
to modulate excess sugar intake, the U.S. population suffers from increases in diet-
reloted disease and corresponding socioeconomic costs, the burden of which falls
disproportionately and inequitably on BIPOC (Black, Indigenous, and People of Color)
communities. The predatory nature of the food and beverage industries to maintain
and increase private profits serves as a major contributor to these adverse dietary
trends relevant to sugar consumption.

Section Il: General Legal Setting: Pathways to Success and Roadblocks to Keep
in Mind Concerning Sugar Reduction Laws or Policies overviews various designs
of sugar reduction laws or policies and regulations that may be implemented at the
state or local level. In addition to information pertinent to drafting laws to reduce
sugar consumption, this section suggests government agencies that may serve as
important partners and stakeholders for policy change. Finally, this section directly
addresses the legal, political, economic, and social barriers and roadblocks that may
inhibit successful implementation of sugar reduction policies.

Section Ill: Sugar Reduction Law and Policy Solutions outlines six recommended
policy solutions for regulating consumption of excess sugar. Each solution is described
in detail, with an emphasis on the policy’s highlights and any potential barriers that
might limit successful implementation. Real-world case studies complement each
policy solution to elucidate the mechanics of implemented policies at the state or local
level. The recommended policy solutions discussed are:

Sugar-Sweetened Beverage (SSB) Taxes,

Warning Labels on Products,

Healthy Default Policy,

Healthy Retail Policy,

Healthy Procurement Policy, and

Public Awareness Campaigns

oA WN
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Section IV: Other Considerations and Conclusion provides more examples of
proposed or attempted policy solutions that may not have extensive data but pose
innovative concepts worth considering when addressing sugar reduction policy
solutions. This section concludes with a summary of findings within the Toolkit and an
additional resources for further reading on the topic of sugar reduction law and policy
solutions.

Section V: Additional Resources provides a variety of available resources that can
serve as supplemental information to further your objective in implementing such
sugar reduction laws or policies.
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The Scoop on Sugar

hen it comes to consumption of added sugar,® the United States takes the cake.” An An

adult living in the United States consumes an average of 77 grams of sugar per day—or

17 teaspoons—which annualizes to a whopping 60 pounds of added sugar.® For visual

reference, this equates to 10 bowling balls of sugar per person, per year.” Meanwhile,
public health experts such as the World Health Organization (WHO),"® and the American Heart
Association (AHA)," recommend keeping sugar intake to less than 5% of daily calories?—closer to 10
teaspoons per day—requiring almost a 50% reduction.™

Sugar provides very little nutritional value, but creates a cascade of adverse health effects. Each
increase in gram of sugar above public health guidelines results in increased risk for unfavorable
health outcomes, such as Type |l diabetes, metabolic syndrome (MetS),* cardiovascular disease
(CVD), liver disease, and certain cancers.”™ Due in large part to food and beverage and sugar industry
efforts to increase their sales through added sugar, obfuscating research, pricing strategies, paid
product placement, and promotion, sugar became ubiquitous in the Standard American Diet.'® This is
exacerbated due to the persistence of a lack of access to clean water in many communities, resulting in
community members resorting to sugar-sweetened beverages (SSBs) for hydration. Consequently, the
United States entered the throes of an obesity epidemic; approximately one in three adults, and one in
four children living in the United States have obesity.” The increasing weight of the average individual
living in the United States is also increasing susceptibility to diet-related disease; currently, one in five
adults living in the United States (22.9%) aged 20 and older have MetS,™® one in ten adults living in
the United States have diabetes,” and one in every four deaths is caused by heart disease.?° Myriad
studies confirm the causal link between weight gain and added sugar consumption.?! According to one
study, a 1% rise in SSB consumption results in an estimated 48 additional overweight adults and 2.3
additional adults with obesity per 100 people.?? Beyond long-term chronic illness outcomes, individuals
that are obese or diabetic also have worse outcomes for alternative health risks due to impaired
immune function.?® For example, individuals with obesity that contracted COVID-19 had triple the risk
of hospitalization.?* Such high prevalence of costly diet-related disease—and consequent vulnerability
of individuals to future epidemics, pandemics, and infectious disease—indicates that sensible policy
around sugar consumption is warranted and required to protect public health (for the purposes of this
section, policy/policies is understood to mean law, policy, ordinance, regulation, or rule).?®

Yet, despite mounting pressure to decrease consumption, the food and beverage industries continue
to center the use of sugar and the promotion of products high in sugar, thus contributing to sugar
remaining a mainstay in the Standard American Diet,? found most abundantly in SSBs and sweet
snacks and desserts. Specifically, SSBs account for 24% and sweet snacks and desserts account
for 19% of sugar consumption sources.?” In addition to taste, food and beverage companies frequently
add sugar to pre-packaged and processed foods as a preservative, increasing shelf life and, therefore,
cost effectiveness for manufacturers and consumers alike.?® With this increased shelf life and cost
effectiveness, sugar-laden products are more easily accessible than healthy foods across grocery
stores, convenience stores, and other retail outlets.

Food Apartheid

Beyond personal food preferences, many pernicious socio-economic factors drive heightened sugar
consumption, particularly among communities that are historically marginalized, under-invested, and
have a high percentage of families with low income. Consequently, the health and financial burden
of diet-related chronic illness disproportionately affects BIPOC communities. Institutionalized racial
disparities feed social injustices, including lack of access to healthy food choices, lack of drinkable
water at the tap, and lack of nutrition education.?? About 24 million people living in the United States
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live in communities with low access, called, in some cases, food deserts or areas of “food apartheid,”
in which it is difficult—if not impossible—to access affordable, healthy food.*° For example, according
to the The Food Trust,—a regional and national nonprofit leader in developing new strategies to prevent
childhood obesity and other diet-related diseases—Black families Black families are 2.5 times and
Latino families are 1.4 times more likely than white families to live in areas without access to a full-
service grocery store.®' White neighborhoods have an average of four times as many supermarkets
as predominantly Black communities.®? “Food apartheid” is a more accurate term for these regions
than the commonly-used “food desert” because it makes clear that inequitable access to nutrition
is not a natural phenomenon but, rather, by design. Human-created systems of segregation relegate
certain groups to food opulence and prevent others from accessing healthy and culturally appropriate
foods. Also, malicious and predatory marketing by the food and beverage industries further target
communities with low access and with a high percentage of families with low income, such as by
intentionally discounting sugar-sweetened soft drinks and ultra-processed foods on the days when
Supplemental Nutrition Assistance Program (SNAP)—formerly known as the Food Stamp Program—
benefits are issued and advertising high-sugar fruit juices as healthy and affordable sources of nutrition
for children.®®

While sugar consumption is too high among all groups, certain demographic groups consume more
added sugar on average, particularly non-Hispanic Black populations.®* The noxious effects of
these consumption patterns are not race-neutral; while incidences of Type 2 diabetes, obesity, and
heart disease are on the rise in all populations, the greatest increases occur among people of color,
especially African Americans and Indigenous Americans. According to the National Health and
Nutrition Examination Survey (NHANES)—a program of studies designed to assess the health and
nutritional status of adults and children in the United States—data from 2016, almost half of Black
and Hispanic populations were obese compared to only 38% of white populations. Further, Black
women are twice as likely to be severely obese,® at a rate of 16%, as almost every other racial and
gender group and Hispanic men are twice as likely to be diagnosed with diabetes as white women
are.*® Cardiovascular outcomes are also worse among populations of color; research indicates that the
incidence of hypertension among Black populations is 42%, compared to 29% in white non-Hispanic
and Hispanic populations.

Costs of Excess Sugar Consumption

Beyond jeopardizing public health outcomes, diet-related diseases have significant direct and indirect
implications on the economy.?” The estimated healthcare costs dedicated to addressing issues closely
tied to excess sugar consumption in the United States hover between 30-40 percent of all health
expenditure.®® The CDC reports that a combined $826 billion is spent on health care costs and loss
of productivity from obesity ($147 billion), diabetes ($327 billion), and cardiovascular disease ($352
billion).3? Indirect costs exist in the form of absenteeism, presenteeism,*’ inability to work, reduced
productivity, and premature mortality.*! Earlier than expected death rates cost the economy billions
of dollars, both through healthcare costs and productivity losses, with fewer participants to contribute
to overall economic growth.*?

Meanwhile, research shows that increasing access to healthier diets and decreasing added sugar
consumption yields economic benefits.*® Cost effectiveness studies on sugar reduction policies, from
labelling to taxation, demonstrate immense potential healthcare cost savings in averted morbidity and
mortality.** For example, a Tufts University Friedman School of Nutrition Science and Policy-led study
examined the effectiveness of a penny-per-ounce SSB tax at the national level.*®* The study concluded
that a national SSB tax would have wide-ranging effects on individuals depending on their healthcare
insurance status, on the food and beverage industries, and on government, but also estimated a $31
billion net health care costs savings and $61.9 billion in social costs savings.*® As indicated by the
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projected success of just one of these policy interventions, implementing a variety of policy solutions
to reduce sugar consumption promises to be both cost effective and beneficial for public health and
equity.

Insufficient Law and Policy Responses to Address these Issues

Yet, despite such pervasive public concern, policymakers at all levels have not adopted sufficient
responses to address the trends illustrated above. For example, a recent Government Accountability
Office report found that the federal government’s efforts to address diet-related disease were
fragmented and lacked sustained government-wide leadership and strategy.*” On the state and local
level, a variety of legal, political, economic, and social barriers prevent policy responses from effectively
reducing sugar consumption, including first amendment concerns, preemption, as well as economic
costs and impacts on small businesses.

Akey roadblock toimplementing policies to reduce sugar consumption (e.g., warning labels on products),
is the concern about litigation against sugar reduction policies. For example, in jurisdictions that have
enacted policies requiring sugar-warning labels for products with added sugar (see Warning Labels on
Products section of this Toolkit for more detail), many of these policies have been challenged in court
by the food and beverage and sugar industries based on claims they violate the first amendment.
While the constitutionality of these warning labels is an open question, the potential for litigation likely
creates a chilling effect, making jurisdictions unlikely to enact these policies and risk litigation. Similarly,
jurisdictions that have enacted SSB taxes, (see Sugar-Sweetened Beverage (SSB) Taxes section of
this Toolkit for more detail) have almost all faced litigation on claims that the law was arbitrary and
capricious or that it violated rules against double taxation. While those policies have generally been
upheld, the time and cost of litigation has a chilling effect on future legislation. These challenges and
best practices for avoiding litigation are discussed in sections below.

Beyond fears of litigation, policymakers, and in particular local policymakers, may be limited in how
they can regulate sugar, due to preemption, when a higher governmental authority (like the state)
limits what a lower authority (like a local government) can regulate. In the sugar context, under the
mounting pressures of industry, a number of state governments have enacted legislation that preempt
municipal governments from passing SSB taxes,*® even though SSB taxes are proven to reduce sugar
consumption and can serve as a great source of revenue for municipalities to fund other community
initiatives.*’

Aside from legal roadblocks, policymakers face additional social and economic roadblocks. Even
though most people know about their harms, sugar products are popular and increasing their cost or
reducing access to them may be socially and politically unpopular.®® Additionally, policies to address
sugar consumption may be expensive, and may impose costs on businesses like small-scale retailers.
For example, requiring stores stock healthier food items may increase costs for convenience stores
who must pay for additional items and refrigeration (see Healthy Retail policy solution section of this
Toolkit for more detail).®’

Given the strength of the food and beverage and sugar lobby, policymakers will face pushback on
many policies to reduce consumption of sugar. Large corporate players will push behind the scenes to
kill or soften legislation and may even appeal to a higher level of government, like the state legislature,
to preempt local attempts to regulate. To prevent governmental action, corporations may voluntarily
commit to small initiatives to reduce sugar consumption (e.g., offering water or milk instead of soda
with a children’s meal), while keeping the bulk of their practices the same. To combat the food and
beverage industry’s and sugar industry’s clout and ensure policymakers address sugar consumption,
communities must organize, form strong codlitions, and mobilize to demand action and ensure
governments address the pervasive and costly impacts of sugar.
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com/articles/10.1186/s12992-020-00656-2 [https://perma.cc/WTJ8-BQHE#citeas]; Erin James, The Politics of Taxes for
Health: An Analysis of the Passage of the Sugar-Sweetened Beverage Tax in Mexico, 6(1) HEALTH Sys. REFORM e1669122
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GENERAL LEGAL
SETTING:

PATHWAYS TO SUCCESS AND
ROADBLOCKS TO KEEP IN
MIND CONCERNING SUGAR
REDUCTION LAWS AND
POLICIES



ne of the first things that advocates will want to understand is the structure of their state and

local governments and how it affects which types of sugar reduction policies sugar reduction

policies are possible (for the purposes of this section, policy/policies is understood to mean

law, policy, ordinance, regulation or rule). This section explains (1) the breakdown between
federal, state, and local authority, (2) how to determine a state or city government’s scope of authority,
and (3) some of the state and local government agencies that will be relevant to sugar reduction policy
work.

In this section . . .

The Interplay between Federal, State, Local, and Tribal Law

How Local Governments Get the Authority to Act

Other Checks on State and Local Government: Preemption and State General Laws
How Federal, State, Local, and Tribal Law Affects Sugar Reduction Law and Policy
How State and Local Governments are Organized

Partnering with State and Local Government Agencies

Roadblocks to Sugar Reduction Law and Policy Initiatives

The Interplay between Federal, State, Local, and Tribal Law

The United States is governed using a system of federalism. This means that both the federal and state
governments have their own spheres of responsibility and authority. The United States Constitution
limits the areas over which the federal government has authority, leaving certain areas of governance
exclusively to the states. In the areas in which the federal government has authority, federal laws
generally can override state laws; at the same time, if there is no applicable federal law, states are
often free to act in that area.

OMMUO D

The interplay between state and local governments works slightly differently. Local governments do
not have any express authority under the United States Constitution. Local governments only have the
power given to them by their state under its constitution or statutes. Thus, while all states have the
same amount of authority under the federal government, the amount of authority that states give local
governments varies from state to state and sometimes from locality to locality or city to city within
the same state. Because there is so much variation, this Toolkit cannot lay out all the specific powers
given to local governments in each state, but it will provide advocates with some tools to help identify
different types of authority and understand the interplay between state and local governments.

To change a law or regulation, advocates must first identify whether it is a local, state, or federal law or
regulation. Laws are the products of written statutes, passed by either the United States Congress or
state legislatures. The legislatures create bills that, when passed by a vote, become statutory law. On
the other hand, regulations are standards and rules adopted by administrative agencies that govern
how laws will be enforced. Like laws, regulations are codified and published so that parties are on
notice regarding what is and is not legal and regulations often have the same force as laws, since,
without them, regulatory agencies would not be able to enforce laws.'

State governments have the authority to pass (and change) state laws and regulations. Legislation
can directly create laws that people must follow, but it often authorizes an administrative agency to
write regulations to carry out the purpose of that legislation.

Advocates should understand their state’s legislative process. For example, while in most states
only legislators can introduce bills, twenty-one states have an initiative process (direct or indirect)
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for statutes, which provides an additional mechanism for creating policy change rather than relying
on elected representatives to introduce legislation.? In some states, such as California, citizens can
propose legislation through the direct initiative process, and if they collect enough signatures from
registered voters, the initiative will qualify for the ballot and become law if voters approve it.® Other
states, such as Maine* and Nevada,® have an indirect initiative process that requires citizens to collect
signatures for a proposed initiative then submit it to the legislature for action—if the legislature does
not enact it, the initiative generally qualifies for the ballot.® Further, it is essential to know your state’s
legislative calendar. In many states, the legislature only meets a few months each year. In some states,
the legislature only meets a few months every other year.

As discussed above, legislation often just authorizes an administrative agency to pass rules and
regulations to carry out the legislation’s purpose. An administrative agency is a “governmental body
with the authority to implement and administer particular legislation.”” Many states have used this
model for their state administrative agencies. It is very important for advocates to understand their
state’s unique administrative rules to engage in effective advocacy with state administrative agencies.

One very important step an advocacy organization can take is to implement a state legislative and
regulatory monitoring system—whereby an individual or a committee from the advocacy organization
monitors relevant state legislative and regulatory activity, condenses the complex information, and
reports the findings through a channel that is widely available. Setting up a website or blog and routinely
reporting on the legislative and regulatory developments on topics of interest via email is a good way
to engage the organization’s network as well as monitor proposed laws and regulations. As legislative
and regulatory developments occur, archiving or labeling them by category will be especially helpful
for future advocacy activities (e.g., reviewing the legislative or regulatory history to better inform the
advocacy organization’s comments on a particular issue).

Local governments may pass laws and regulations when they are authorized by the state government to
act within certain substantive areas. Often, localities can pass ordinances that impose more stringent
requirements than state law. For example, local governments have made great strides in creating
nutrition standards for vending machine foods on government property (see Healthy Procurement
policy solution section of this Toolkit for more detail).®2 While California requires that 35% of vending
machine food sold on government property must meet state nutrition standards,’ the Californian
cities of Los Angeles, Monterey, and San Diego, require that 100% of vending machine food sold
on government property must meet the state standards.’® Additionally, in some states that do not
regulate nutrition standards for vending machine food sold on government property (like Florida and
lllinois), local governments, such as Palm Beach County, FL, and Chicago, IL, have created their own
nutrition standards for vending machine foods.™

If the policy you want to change is a state law or regulation, you should identify whether your local
government has the power to pass a local law affecting how the state law or regulation is implemented.
This may depend on how much power has been delegated by the state to your local government, a
concept which is described in more detail later in this section. Sometimes local governments have the
authority to impose stricter regulations than state rules, but if a state rule is controlling, it may bar,
or “preempt,” local action on that issue. For example, in Wyoming, Tennessee, and Florida, state
governments have preempted local government action with regard to urban beekeeping, meaning
local governments do not have the authority to pass laws related to urban beekeeping.” If the law
or regulation at issue was implemented at the state level, keep in mind that you can work with other
advocates and stakeholders to affect change at the state level.

If the policy at issue is a federal law or regulation, as with regulations at the state level, you should
identify whether your local government has the power to pass a local law affecting how that federal
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law or regulation is implemented at the local level. Local governments sometimes have the authority to
impose stricter regulations and laws than the ones at the federal level. It is difficult to affect change at
the federallevel, butitis notimpossible. Local advocates would benefit from forming or joining coalitions
of other advocates and stakeholders from around the country to affect change at the federal level.™

The interplay between Indigenous American tribal governments and state and federal government
is slightly more complex. In the United States, Indigenous American tribes have tribal sovereignty,
which encompasses “the ability to govern [themselves] and to protect and enhance the health,
safety, and welfare of tribal citizens within tribal territory.”™ Thus, a tribal group has “the right to form
its own government, adjudicate legal cases within its borders, levy taxes within its borders, establish
its membership, and decide its own future fate.””™ State laws cannot override—or preempt—tribal

law unless Congress has explicitly given a state the authority to override tribal law within a specific
area.’” However, federal laws can override tribal law. As the focus of this Toolkit is on local and state
governments, its analysis of tribal government is limited. Those who are working in Navajo Nation
should refer to FLPC’s 2015 toolkit, Good Laws, Good Food: Putting Food Policy to Work in Navajo
Nation.”” While the 2015 toolkit focuses on the Navajo Nation, some aspects of it may be relevant to
native tribes that also have three branches of government (legislative/council, executive, and judicial),
such as the Cherokee Nation and the Choctaw Nation ™

KEY TAKEAWAYS:

When advocates seek to change a policy, they must identify the level(s) of government most relevant to the issue
in order to determine what kinds of changes are possible under the government’s authority, and consequently, how
much time and resources they should devote to the topic.

How Local Governments Get the Authority to Act

State laws play a significant role in local government:

 First, because local governments do not have any power except that given to them by the state,
the state constitution or state legislation must explicitly give local governments authority to
act before localities can act.

e Second, state laws can usually—but not always—preempt local governments from acting on
specific issues. It depends on how states have granted authority to local governments.

e Third, at a minimum, all localities must generally follow statewide rules and regulations, but
localities can exceed state rules and regulations when states give them the power to do so.

Advocates need to understand how their locality gets its authority and what types of powers it does or
does not have. In order to conserve their energy to push for policy changes that are feasible for the city
or county to enact, advocates should be aware of the restrictions their municipality faces with regard
to its ability to enact certain laws or regulations.”

Overview: Dillon's Rule & Home Rule

In general, local governments have no inherent authority under the United States Constitution.
States grant authority to local governments through one of two mechanisms: Dillon’s Rule or Home
Rule. Generally, Dillon’s Rule gives local governments limited powers, while Home Rule provides local
governments with broader powers. Yet, the specific authority that local governments derive from their
state’s grant of authority varies greatly from state to state, and sometimes even from locality to
locality. When determining if a state follows Dillon’s Rule or Home Rule, advocates should be sure to
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understand how their state’s grant of authority affects the specific sugar reduction policy issue or
area they seek to address.

1. Dillon’s Rule

States that operate under Dillon’s Rule generally provide a narrow grant of power to local governments.
In 1872, Judge John Dillon of the lowa Supreme Court determined that local governments are simply
extensions of state governments thus establishing Dillon’s Rule.?® Dillon’s Rule holds that local

governments only have powers expressly given to them by the state. Specifically, such powers must
be:

» “First, those granted in express words;
» Second, those necessarily or fairly implied in, or incident to, the powers expressly granted; and

e Third, those essential to the declared objects and purposes of the corporation-not simply
convenient, but indispensable.”?’

In a Dillon’s Rule state, if the power in question is not expressly authorized by a state statute or the
state constitution, or cannot be implied directly from another authorized power, it is presumed that a
local government does not have that power.?2 States that are considered Dillon’s Rule states generally
depend on the state legislature to pass legislation—so called enabling statutes—that give localities
the authority to take on certain sugar reduction policy issues. An enabling statute is a “law that permits
what was previously prohibited or that creates new powers.”?® For example, Maryland, a Dillon’s Rule
state, passed enabling legislation in 2074 authorizing Maryland counties and the City of Baltimore to
pass tax credits for urban agriculture.?*

2. Home Rule

Home Rule is a broad grant of power from the state to municipalities. Home Rule allows municipalities
to handle local matters independently without the need for special legislation by the state, as long
as the municipal laws do not conflict with state laws. States with Home Rule delegate authority to
municipalities through either the state constitution or a statute.?® Home Rule powers are shaped by
the specific language of that delegation or its interpretation by state courts.?® While most states now
have some form of Home Rule authority,?” the particular form varies greatly from state to state.?®

The majority of Home Rule states also give municipalities permission to enact a Home Rule Charter, the
local government’s “organizational plan or framework, analogous to a constitution,” which is created
by the locality and adopted by popular vote.? A Home Rule Charter may allow a local government
to make and enforce laws in specified areas, such as local police and sanitation,*® or it may give a
local government broad authority to make laws over any local matter that is not expressly preempted
by state law.?” When it is unclear what constitutes a “local matter,” the state legislature (if Home
Rule was granted through legislation) or a state court (if Home Rule was granted through the state
constitution) interprets the exact scope of the local government’s power.?? Unlike Dillon’s Rule, under
Home Rule, when authorization is vague, many states assume that municipalities have power, unless
it is explicitly denied.®®* However, advocates should be aware that, even when a state constitution has
provided broad Home Rule authority, supplemental state statutes might further define this authority .34

Not only do states allow varying amounts of power depending on the particular area of the law, but
they can also distinguish between the levels of local government. The powers delegated to counties
may not be the same as those delegated to cities.®® Further, states such as Arizona, Missouri, and
Delaware, require a minimum population size before a municipality can create a Home Rule Charter.3¢
This means that certain cities are granted Home Rule authority while others are not.
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3. Dillon's Rule and Home Rule Mixed

Dillon’s Rule and Home Rule are not exclusive. This means states can follow Dillon’s Rule while still
allowing some Home Rule authority, and vice versa. In some states, such as Massachusetts, individual
municipalities seeking Home Rule authority on specific issues must file a Home Rule petition with
the state legislature asking for the authority.®” Under the Home Rule petition process, the state
decides whether to grant the municipality’s petition through special legislation. If it does, then the
municipality’s authority must adhere to the requirements in the special legislation. If the state rejects
the petition, then the municipality has no authority to act on the issue.®® Further, while it may appear
that localities in Dillon’s Rule states have less power, this is not necessarily true. North Carolina, for
example, follows Dillon’s Rule, yet local governments have powers that are the same—and sometimes
greater than—local government powers in Home Rule states.®* The particulars of how authority is
delegated in enabling statutes or under a state constitution can be just as important as the Dillon’s
Rule/Home Rule distinction.

KEY TAKEAWAYS:

Alocality only has the authority that has been given to it by the state, through either broad Home Rule authority
or an express grant of authority in a state enabling statute.

If a state is not a Home Rule state, advocates need to determine the types of authority and the areas of law
that have been given to local governments via enabling statutes.

Even if a state is considered a Home Rule state, there may still be certain areas where Home Rule does not
apply. Advocates must determine

If a specific locality has Home Rule authority,
If Home Rule applies to the area of law advocates are seeking to change, and
The scope of the Home Rule power as it relates to that area of law.

Since the delegation of power to localities differs from state to state and even locality to locality or city to
city, and varies depending on the area of law, advocates should remember that the powers granted to a locall
government might not mirror the powers of local governments in another state or even in other localities of the
same state.

The possibility of state preemption always exists. Unless there is something in a state’s constitution that says
otherwise, the state can usually pass legislation to preempt local regulations at any time before or after the
local government passes the regulations. Whether or not the state preemption will be upheld may be up to
interpretation by courts.

Other Checks on State and Local Government: Preemption and State General
Laws

State and local governments are subject to higher levels of government passing laws that prevent
them from acting on a particular issue. States can further constrain local government authority by
passing general state laws that affect localities.

1. Preemption

Higher levels of government retain the power to block lower levels of government from acting on
certain issues through preemption. Preemption occurs when a higher level of government (e.g., a state
government) passes a law that establishes that it has exclusive authority over an issue, barring the
possibility of alower level of government (e.g., a local government) acting on that issue. For example, if
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a state legislature passed a law declaring that only the state could regulate lemonade stands, it would
preempt local governments from regulating lemonade stands in their areas. These types of laws often
are instigated by successful lobbying efforts of the food and beverage and sugar industries to protect
their interests as a means to curb sugar reduction policy enactment.*°

It is also important to note that federal law can preempt state law and thereby preempt local law. The
federal government has the power to preempt state and local governments from imposing laws and
regulations in areas in which the federal government constitutionally has the given authority to act.
Advocates must keep this preemption authority in mind when proposing state legislation.

As an example of the interplay between state and federal government, in 2008, California passed a
menu labeling law that required chain restaurants of a certain size to include calorie and other nutritional
information on their menus and display boards.#' At that time, the Nutrition Labeling and Education
Act of 1990 (NLEA)—a federal law that requires nutrition facts panels for foods and regulates health
claims on food labels—did not preempt states from taking this kind of action. Therefore, California
was able to impose the additional menu labeling requirements.*? A few years later, in the Patient
Protection and Affordable Care Act of 2010, the United States Congress included provisions to
require the same kind of menu labeling for chain restaurants on a national scale.*®* Now that the United
States Congress has passed a law on this issue, states are preempted from regulating menu labeling
at the chain restaurants that fall under the federal law,** though they can still require menu labeling at
other types of restaurants within the state. California’s lead on menu labeling is a good example of how
policy change at the state level (in an area not preempted by the United States Congress) can lead to
national policy change, but it also shows how federal rules can preempt state rules.

With regard to federal and state preemption, it is important to remember that states have broad
regulatory powers and that the federal government is limited to only those powers enumerated in the
United States Constitution. For example, state legislatures have the authority to protect and promote
the state population’s public health, safety, and welfare.*® Concerning federal powers, the United
States Constitution’s Commerce Clause provides the United States Congress the power to regulate
economic activities between a variety of entities including between citizens of different states and
goods and services that flow across the country, including activities related to the food environment.#¢
As such, it is the federal power that is likely most relevant to sugar reduction policies and the food
system.*’ Federal preemption can only occur if the United States Congress has constitutional authority
to act, leaving states with ample regulatory freedom and flexibility.

Preemption can serve as a major impediment to local food policy initiatives, including sugar reduction
policies, as briefly reflected in these examples and discussed in greater detail in the Sugar-Sweetened
Beverage (SSB) Tax policy solutions section later in this Toolkit:

+ Arizona,*® California,** Michigan,’° and Washington State,*' have passed laws preempting
local SSB tax laws or policies, and lllinois, New Mexico, Oregon, and Pennsylvania, have made
unsuccessful attempts to preempt local SSB taxes.®? The California statute exempted the
cities that had existing local SSB taxes (Albany (NY), Berkeley (CA), Oakland (CA), and San
Francisco (CA)), and the Washington statute permitted Seattle’s existing sugar sweetened
beverage tax to remain in effect.®® However, state preemption laws must comply with a local
government’s constitutionally granted Home Rule authority—otherwise they are subject to legal
challenges.®® It is important to note that a portion of the California statute was struck down
in October 2021 when the Sacramento County Superior Court ruled that the penalty provision
within the California statute preemption statute violated California’s state constitution because
it “severely penalizes a charter city for validly regulating its ‘municipal affairs™ via “financial
coercion.” It is important to note the food and beverage and sugar industries played a pivotal
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role in these campaigns for state preemption by developing front groups and trade associations,
lobbying key policymakers, inserting preemptive language into other legislations, and issuing
legal threats and challenges to advocacy groups and policymakers.®® More information on this
case and the lobbying efforts of the food and beverage and sugar industries, can be found in the
Sugar-Sweetened Beverage (SSB) Tax policy solution section of this Toolkit.

 In Mississippi, the state legislature passed a bill that required the state to issue all regulations
related to food nutrition labeling or consumer incentive items (e.g., fast food toys) at food
service operations—prohibiting local governance on the issue.®® Such state preemption would
bar local ordinances like the San Francisco, CA, ban on giving away toys with meals that do not
meet certain nutrition standards, such as fast-food children’s meals.®’

* In Cleveland, OH, after the city passed an ordinance banning restaurants from using trans-
fat, the Ohio state Senate quickly added an amendment to the state budget preempting local
municipalities from regulating the ingredients used by fast food eateries.®® However, a state
court held that this preemption was unconstitutional under the Ohio state constitution.®’

Local advocates should confer with state-level advocates when proposing controversial laws to gauge
the likelihood of the state passing preemption legislation. Advocates should follow any proposed public
health bills that they support through the entire legislative process to ensure that state legislators
do not add preemption clauses at the last minute.®® Additionally, for extra protection when pursuing
state legislation, sugar reduction advocates can also ask for a clause in the law, that expressly
permits localities to pass ordinances concerning a particular issue that go beyond state laws.®' Such
a “non-preemption clause” preserves local authority to pass stronger laws on an issue, prevents state
laws from explicitly overriding restrictive local regulations, and avoids the future possibility of courts
interpreting the state law as implicitly preemptive.®?

2. State Laws of General Impact

In addition to states affecting localities through preemption, state laws will always have some effect
on localities, and advocates should be aware of state laws that have general impact. For example,
when a state sets a state sales tax, everyone in that state must comply with the tax, and any changes
must occur at the state level. Therefore, local governments cannot amend or eliminate the state sales
tax. However, local governments may be able to implement additional local taxes with the authority
given to them by state governments.

How Federal, State, and Local Law Affects Food Law and Policy

As described above, federal, state, and local governments all have distinct powers. However, a range
of rules at each level of government may control a certain policy area. The following table provides
a few examples and briefly describes each level of government’s role in these food policy areas. It is
important to note that the table is merely an introduction, and as such, oversimplifies the complexity
of many of these rules. Additionally, as noted above in How Local Governments Get the Authority to
Act section, the degree to which local governments are authorized to play a role in these policies varies
tremendously depending on how much power the state gives to local governments. To learn more
about what role a specific local government plays in these issues, if any, advocates should talk to the
local government, local partners, or an attorney.
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ROLE OF VARIOUS LEVELS OF GOVERNMENT IN FOOD LAW AND PoLicY

and chain vending machine
operators.®

covered by applicable federal
laws), and may regulate labeling
for non-chain restaurants.®

ISSUE FEDERAL LEVEL STATE LEVEL LOCAL LEVEL
States are preempted from

The federal government regulates | enacting calorie labeling laws If allowed under state law, local
0 ingredient and nutrition labeling for packaged foods or chain governments can pass some
§ for all packaged foods that travel restaurants/vending machines, food labeling rules for foods not
g in interstate commerce (i.e., go as these are regulated by federal covered under federal law. For
j across state lines).%®* Federal law law. However, states may, in example, local governments can
=] also regulates calorie labeling of limited areas, require additional regulate labeling for non-chain
§ chain, retail, food establishments, label information®s (if it is not restaurants or for items other

than calories (see, e.g., New York
City sodium rule).?’

FooD PROCUREMENT -
LoCAL PREFERENCE

Food purchased using federal
dollars, such as meals under

the National School Lunch
Program (NSLP), must follow
federal procurement guidelines.
Federal law authorizes schools
using NSLP dollars to prefer food
grown locally.®® Programs using
state or local dollars do not need
to follow federal rules.

State agencies or institutions
using state funds must follow
state procurement guidelines.
An increasing number of states
have tailored their procurement
regulations to encourage local
purchasing by state agencies/
institutions.®® When using federal
money, federal rules still apply.

Local agencies, schools, and
institutions may prefer local food
when spending federal funds, as
authorized under federal law.”®
When using state or local funds,
they may give preference to local
food if authorized under the
relevant state or local authority.

NUTRITION GUIDELINES FOR
SCHOOL MEALS

The Healthy Hunger-Free Kids
Act of 2010 created nutrition
standards for school meals (i.e.,
increasing intake of fruits and
vegetables) and established a
Smart Snacks Rule for food and
beverage products sold outside
of school meals. The Smart
Snack Rule requires significantly
reduced SSB offerings and
reduced sugar and calorie
content in snack foods.”

The federal standards are the
floor, but states can implement
higher school nutrition standards
if they choose. For example,
Massachusetts enacted
standards that limit calories from
sugars to no more than 35% of
the total meal and require school
cafeterias to provide access to
nutrition information for non-
prepackaged competitive foods
and beverages.”

Local governments can also
elect to enforce additional
nutrition standards for school
meals. For example, New York
City public schools adopted
Meatless Mondays, a movement
promoting meat-free meals
once a week for better health
and climate impacts. The
program offers all-vegetarian
breakfast and lunch menus
every Monday.”®

FOOD ASSISTANCE BENEFITS

Most food assistance programs,
like Supplemental Nutrition
Assistance Program (SNAP),

or Special Supplemental
Nutrition Program For Women,
Infants, and Children (WIC), are
authorized and funded at the
federal level, though states may
contribute funds for program
administration or to increase the
amount of benefits available to
participants.”

State governments are
responsible for administering
food assistance programs in
terms of authorizing participants
and, in the case of WIC,
authorizing vendors.”> States
sometimes contribute additional
funds to the programs.

Local governments generally do
not play a role in administering
food assistance programs,

but ten states delegate SNAP
administration to counties,
which often grant local

funds to the program.”® Local
governments can encourage
their residents to participate

in the often-underutilized
programs, or provide incentives
to those who purchase healthy
options with their benefits.””
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Partnering with State and Local Governments and Agencies

The next steps in maximizing your coalition’s advocacy outcomes are to understand the makeup of
your state and local governments and to develop relationships with government officials. Having a
good sense of the structural and political operation of your state and local governments will enable
your coalition to be more effective in developing and targeting proposals for improving your state’s
sugar reduction policies. It is also important to keep in mind that achieving policy change often takes
time. Educating state and local government officials about sugar reduction policy and developing
these relationships can yield significant positive returns over time.

At the state level, advocates should identify state legislative committees with a potential interest in
sugar reduction policies and foster relationships with the legislators who sit on those committees, and,
even more importantly, network with their legislative staff. Specific committee names may vary from
state to state, but generally, committees that focus on agriculture, education, economic development,
public health and welfare, and revenue, are good places to identify legislators with whom to start the
conversation. Legislative staff likely will be more regularly accessible than the legislators, and can help
secure meetings with the legislators at the appropriate time.

It is also key to understand how the local government is structured to determine with which officials
to collaborate at the local level. Many people in the United States live in an area that is incorporated
as a city, town, or village, though those in areas that are more rural generally live in an unincorporated
area of the county. Cities are usually governed by a city council, while the county government normally
serves as the local government body for those living in unincorporated areas of a county. Note that
city and county governments have different names in different places, including “city council,” “county
council,” “board of directors,” “board of supervisors,” “board of aldermen,” among others. Cities, and
possibly counties, will also have an elected or appointed executive, like a mayor.

I PYaNd YN d
J

Of the roughly 3,031 county governments and about 19,495 municipal governmentsin the United States,
there are also dozens of joint city-county governments in which cities and their surrounding counties
have consolidated government functions.”® The city of Jackseonville, FL, for example, consolidated
with its surrounding county in 1968, creating a governing body for the whole county with the exception
of a few small communities that remain independent.”” One unique example of regional governance is
Metro, the elected regional government of the greater Portland, OR, areq; it serves three counties and
twenty-four cities.®’ Metro manages regional transit, helps control urban sprawl in rural areas, and is
responsible for other food policy like composting.?! Advocates should start by determining whether the
relevant local governmental body is a city council, county government, or some sort of consolidated
city-county government.

Importantly, state and local governments have agencies that administer laows and create their own
policies and programs. Advocates should seek to develop close relationships with these agencies and
their officials as they can play a significant role in shaping the local food system, which includes sugar
reduction policy initiatives. To begin, your coadlition should determine which of the various state and
local departments and agencies are relevant to your sugar reduction policy goals and seek to partner
with those entities.

State and local governments may choose an advisory role to your coalition, rather than being directly
involved in partnership. In such circumstances, advocates should look to state or local governments for
assistance on structuring the legislation/ordinance, determining under which agency the legislation/
ordinance would best be housed, and ensuring that the state or local government would not be in
opposition of the passage of such legislation/ordinance.
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1. State Agencies Relevant to Sugar Reduction Laws and Policies

While specific responsibilities and titles can vary from state to state, there are generally four state
departments that may have the most influence on sugar reduction policies: (1) the Department of
Public Health; (2) Department of Education; (3) Department of Human Services; and (4) Department
of Agriculture. Once you have a firm grasp on each department’s role in establishing or enforcing
food-related policies in your state, you should work to create relationships with people inside those
departments. It is important to recognize that your state may have a similar agency to one of those
listed below that is operating under a different name. Your state may also split up duties of the agencies
differently than what is laid out here, but this list can be used as a good starting point for identifying
the types of agencies that are relevant to your work:

The Department of Public Health (DPH)

The DPH aims to protect and promote the health of the citizens of the state. Public health may
include well-being, safety, disaster preparedness, preventive healthcare, safe water, food safety,
food monitoring, among several other areas. State DPHs may administer certain types of federal
food assistance programs for people experiencing poverty (particularly through administering the
federal Special Supplemental Nutrition Program For Women, Infants, and Children (WIC)), regulate
restaurants’ health and safety standards, and oversee other food permitting and inspection issues
(such as cottage food operations, home kitchens, and mobile vending operations).8? Additionally,
the California Department of Public Health promotes the Rethink Your Drink Program to
encourage people to choose alternatives to SSBs, like water.®

The Department of Education (DOE)

The DOE sets education curriculum standards, supports the state’s public schools, and helps
administer food and nutrition programs for the state’s schools.?* In some states, such as Florida,
the DOE will work with the Department of Agriculture (DOA) to administer school meals through
programs like farm to school and may be able to eliminate or minimize the access to SSBs or other
sugary foods.®® The DOE also has authority over the educational curriculum, which means the DOE
can make health and nutrition classes a mandatory part of the state curriculum.

The Department of Human Services (DHS)

The DHS aims to assist a state’s economically disadvantaged citizens through financial,
employment, protective and rehabilitative services.®® This department is usually in charge of
administering the Supplemental Nutrition Assistance Program (SNAP) and, in some states, may
oversee other federal food assistance programs, such as the Child and Adult Care Food Program
or the Summer Food Service Program.

The Department of Agriculture (DOA)

The DOA, sometimes referred to as the Department of Food and Agriculture, is the agency most
advocates first think of when identifying where food policies are promulgated. Some typical goals
of a DOA include supporting farmers in the state, overseeing food safety in certain settings
(such as retail establishments), promoting the state’s agriculture and food products, regulating
farmers’ markets, and promoting environmentally sustainable agricultural practices. Some states’
DOAs focus entirely on agriculture, while others take a broader approach to promoting a state’s
agricultural economy, including conserving natural resources, combating deceptive business
practices, providing consumer information, supporting rural communities, and fostering healthy
lifestyles, among other aims. For example, the New York State Department of Agriculture and
Markets regulates supermarkets, grocers, and convenience stores.®’
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2. Local Agencies Relevant to Sugar Reduction Laws and Policies

Relevant local agencies and officials include boards of health and health departments, economic
development agencies, and community development corporations. Additionally, some states and
municipalities have food policy councils. Cities also have food policy directors/coordinators, positions
dedicated to working on food policy, who would be important partners to include in any sugar reduction
policy advocacy. In addition, there are various government-affiliated or private, local institutions, such
as prisons, hospitals, schools, and universities, which can have a considerable effect on local food
system economics.

Boards of Health and Health Departments

Boards of Health comprise elected or appointed officials who are responsible for ensuring the
provision of adequate public health services in their communities. There are approximately
2,800 such agencies across the country.®® These boards assess their communities’ health needs
in order to develop policies and programs to meet those needs.?’ Health departments then
implement these policies and programs.’® The different roles assigned to boards of health and
health departments vary from place to place, so it is important to research how they operate in
your locality.”

As rates of obesity and associated diet-related diseases increase, local boards of health

and health departments are becoming increasingly interested in improving access to healthy
foods and physical activity and reducing sugar consumption.?? Over 100 state and local health
departments and agencies have collaborated in the National Salt and Sugar Reduction Initiative
(NSSRI) to raise awareness of the public health benefits of reducing salt and sugar intake.”® In
Boulder County, CO, the Boulder County Board of Health collaborated with local nonprofits and
government agencies to lead a campaign to reduce SSB consumption.”® The Boulder County
Board of Health also unanimously passed a resolution that it would not take any in-kind or cash
donations from the food and beverage and sugar industries.?®

Economic Development Agencies and Community Development Corporations These agencies
assist businesses in all stages of development, from start-up to international expansion. Economic
development agencies are a great tool for budding and established food enterprises and farms.?¢
While each state has at least one statewide economic development agency, there are often several
local-level agencies.”” Community development corporations (CDC) take a more community-
based approach and focus their resources on particular neighborhoods. CDCs might be particularly
involved in organizing farmer’s markets and other food access solutions. In the Lower Ninth Ward
of New Orleans, LA, the Sankofa CDC has implemented several food access initiatives, including
mobile markets, fresh food markets, and increased SNAP benefits for fresh produce.”® These
groups can be important allies in developing the local food economy and increasing access to
healthy food options.

Food Policy Councils

In response to increasing interest in and concern about the food system, citizens and communities
have come together via state and local food policy councils with the intent to strengthen state
and local food systems. A food policy council provides a unique forum for diverse stakeholders to
address the common concerns about food policies that arise in their city, county, or state, including
topics such as food security, farm policy, food regulations, environmental impacts, health, and
nutrition. Food policy councils may be government created/run and can exist at both the state and
local level. Stakeholders include a range of people invested in the food system, such as farmers,
city, and state officials, non-profit organizations, chefs, food distributors, food justice advocates,
educators, health professionals, and concerned citizens. With the lack of government agencies
(at any level) devoted to the sole task of regulating and improving food policy, food policy councils
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have emerged as innovative and much-needed mechanisms to identify and advocate for food
system change.

Food Policy Directors

While many government agencies shape policy that would affect sugar reduction initiatives, there
is no single “food agency” at the federal, state, or local level. The lack of coordination among
agencies engaged with these types of policies within the food system often slows progress. To
combat this lack of coordination, several local governments have created the position of “food
policy director,” housed in alocal agency or the mayor’s office. Food policy directors are responsible
for coordinating and implementing comprehensive food policies for their localities. Food policy
directors can be key allies because they are uniquely positioned to draw attention to food policy
issues and convene key government actors.”’

Several cities, including Baltimore (MD), New York City (NY), New Haven (CT), Boston (MA),
Madison (WI1), Washington, D.C., and San Francisco (CA), have added food policy directors to
their municipal administrations.’®® The creation of such positions within local government supports
a strategic, comprehensive, and long-term approach to food system planning and conveys the
government’s commitment to food policy. Advocates should strive to work with their local food
policy director and encourage their local government to establish the position if it does not already
exist.

3. Other Potential Partners

In addition to state and local agencies, advocates can also find valuable allies for state and local sugar
reduction policies in national advocacy organizations. For instance, the American Heart Association
(AHA) Voices for Healthy Kids is dedicated to ensuring that all children grow up with access to
healthy, affordable foods, safe drinking water, and family-friendly places for physical activity.™® This
organization has affected over 250 million people in the United States by building coalitions and
leading advocacy towards sugar reduction policy advocacy. Other organizations specializing in sugar
reduction advocacy that have launched national initiatives include ChangeLab Solutions,’°? The Praxis
Project,'’® Healthy Food America,'®* and Center for Science in the Public Interest (CSPI),'°° among
others.

Roadblocks to Sugar Reduction Law and Policy Initiatives

Sugar reduction policies may face considerable roadblocks to enactment. In particular, sugar reduction
policy may face the “nanny state” critique and advocates should also consider the costs of policy
implementation. These issues will be discussed in turn.

1. Paternalism and the “Nanny State” Critique

One roadblock that sugar reduction policies can face is the “nanny state” critique. This critique is
ultimately “a call for the state to be agnostic about the health of citizens allowing market forces to
dominate.”'?® That is, corporations and society may argue that it is better to let individuals dictate
their respective decisions rather than obliging decisions by laws or regulations forced upon them. This,
in turn, causes the government to be hesitant to act. Since governments may be reluctant to adopt or
enact policies for fear of this critique, they will be less inclined to work with advocates.

In sugar reduction policy development, the “nanny state” critique can arise at any point. Often, as
was the case in response to the New York City, NY, soda portion cap rule—a proposed limit on
soft drink size intended to prohibit the sale of many SSBs more than 16 fluid ounces in volume—the
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public has a reflexive response to being told what to do.’’” For more information on the soda portion
cap in New York City and other portion size limits, see the Other Considerations, Conclusion, and
Additional Resources section of this Toolkit. Thus, organizations and governments that have an
interest in adopting sugar reduction policies may face public scrutiny on the development of such
policies, particularly when engaging the public in conversations about the design and implementation
of such policies. Advocates should be prepared for this critique with data that demonstrate why a
government intervention is necessary, such as reasons why the government could help address the
issue more effectively.

2. Cost of Implementation

The economic considerations of policy implementation are critical to consider when advocates propose
implementing sugar reduction policy solutions. These costs can create a considerable problem for the
implementation of sugar reduction policy solutions. For example, policy implementation costs related
to an SSB tax include tax collection and fund administration. Additionally, the food and beverage
industries may incur costs to reformulate their products or create new products that are not subject
to the SSB tax.’”® Advocates should highlight the benefits of whatever sugar reduction policy they are
implementing as an effective counter to increased costs.

Advocates also should be prepared for the argument that sugar reduction policies will result in
regional job losses in the food and beverage industries.’® For example, this argument has been
raised in opposition to SSB taxes. However, research has shown no negative effects of SSB taxes
on employment including no unemployment claims being observed within the first several years of
implementing the tax."® Rather, a study in Philadelphia, PA, showed a trend towards greater total
spending at smaller stores following the implementation of the Philadelphia SSB tax, which may be an
argument in support of implementation of sugar reduction policies.™

3. Corporate Influence

Corporate influence of organizations with a stake in the food and beverage and sugar industries may
pose a significant barrier to sugar reduction policy implementation through paid research and lobbying
efforts. Industry-sponsored research can and has been effectively used to cast doubt on the hazards
of sugar, often promoting fat as the primary cause of diet-related diseases such as chronic heart
disease.m For instance, the discovery of internal sugar industry documents suggest that several
decades of research into the role of nutrition and heart disease may have been largely shaped by the
sugar industry.” In 2075, it was discovered that a major beverage company provided financial and
logistical support to a nonprofit organization, the Global Energy Balance Network, which promotes the
argument that weight-management focuses too much on what is consumed rather than on exercise. ™
Moreover, the trade association of the makers of leading candy brands funded a study that found
that children who eat candy tend to weigh less than those who do not."™® These “deflection strategies™
parallel how the tobacco industry funded research that created doubt about whether smoking causes
lung cancer.™®

Lobbying efforts or involvement of the food and beverage and sugary industries in policy design
discussions can also impact the effectiveness or overall structure of sugar reduction policies. A 2016
study revealed that between 2071 and 2015, the leading beverage brands sponsored ninety-five
national health organizations that focused on combating the obesity epidemic, and during that same
period the companies lobbied against twenty-nine public health bills that targeted soda consumption
reduction and healthier nutrition overall.” For example, in response to the Washington state ballot
initiative to preempt local SSB taxes, one beverage company alone spent almost S10 million—half
the money collected in support of the measure—to ensure it would pass, which it did."™ In 2016,
the American Beverage Association contributed $10.6 million to lobby Philadelphia lawmakers and

SUGAR REDUCTION LAW AND POLICY TOOLKIT: GENERAL LEGAL SETTING | PAGE 23



convince the public to oppose Philadelphia, PA’s SSB tax. Despite the beverage lobby spending five
times more than the tax’s supporters, the SSB tax prevailed.”

While these challenges pose considerable hurdles in implementing sugar reduction policies, they can
be overcome. In the subsequent section, many of the challenges that are specific to particular sugar
reduction policies will be discussed in turn. Included in the description of the most common challenges
will be an inclusion of suggested strategies to overcome these challenges, using real-world examples
where applicable.

a—t
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SUGAR REDUCTION
LAW AND POLICY
POLICY SOLUTIONS

The solutions discussed in this section include:
1. Sugar-Sweetened Beverage (SSB) Tax,
2. Warning Labels on Products,
3. Healthy Default Policy,
4. Healthy Retail Policy,
5. Healthy Procurement Policy, and

6. Public Awareness Campaigns



Sugar-Sweetened Beverage

(SSB) Tax

What is an SSB Tax?

sugar-sweetened beverage (SSB) tax, also known as a soda tax, sugary drink tax,

or sweetened beverage tax, is a tax designed to educate about the need to reduce

consumption of drinks with added sugar and incentivize consumers to reduce their

purchases. These taxes are levied on corporations who distribute sugary beverages such
as sodas, energy drinks, sports drinks, fruit-flavored drinks, sweetened teas, and sweetened coffee
drinks.! SSB taxes are often developed to decrease healthcare costs by reducing the frequency of
diseases linked with excess sugar consumption, such as cardiovascular disease, Type 2 diabetes,
hypertension, and other comorbidities associated with obesity.? SSB taxes have also been used to
raise money to fund community programs?® ranging from health promotion programs* to universal pre-K
and recreation centers.’

SSB taxes can be in the form of sales taxes, which increases the amount a consumer pays for
a beverage at the checkout counter. More often,—as is the case with all such taxes passed in the
United States to date—SSB taxes are excise taxes collected from SSB distributors. Price increases
due to excise taxes ultimately flow to consumers, since distributors will normally charge stores higher
prices for SSBs if an excise tax is implemented, and stores will then increase the price of these
beverages for consumers.® SSB taxes can also take different forms as (1) a volumetric tax, which is
levied on each ounce of sugary beverages sold, regardless of sugar content; (2) a sugar content tax,
which is levied on each gram of sugar over a minimum threshold; or (3) a tiered tax, which sorts sugary
drinks into different tiers according to their sugar concentrations and taxes products with high sugar
concentrations at a higher rate. SSB taxes may vary in additional characteristics such as the definition
of an SSB, the tax rate, and the allocation of revenues.

SSB taxes may be levied by national governments, states, tribal regions, counties, cities, and local
municipalities, among others. As of the start of 2027, there were over 45 SSB taxes internationally.”
This includes multiple cities in the United States such as Albany (NY), Berkeley (CA), Boulder (CO),
Oakland (CA), Philadelphia (PA), San Francisco (CA), and Seattle (WA).® SSBs are also included
under taxed foods in the Navajo Nation’s Healthy Diné Nation Act.’ While no states have enacted
an SSB tax to date, multiple states are considering SSB tax legislation. In 2027 alone, legislators
in Connecticut, Hawaii, Massachusetts, New York, Rhode Island, Washington, and Vermont, all
proposed statewide SSB taxes.!?

How are SSB Taxes Designed?

There are a wide range of considerations in designing an effective SSB tax. The variety of choices can
make the policymaking process complicated, but carefully considering each option is vital to making
a locality-appropriate SSB tax. Importantly, when designing an SSB tax, policymakers and advocates
should engage with people who will be most affected by the tax from the beginning. Without community
leader involvement, particularly those from BIPOC communities that stand to be most affected by the
tax, the beverage industry may drive a wedge between these leaders and those seeking to implement
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the tax. Inviting community leaders to the table will improve the likelihood of community buy-in and
increase the overall advocacy in favor of the tax that they will have played a role in drafting. Also,
as much as possible, the design of taxes should be written in a clear, concise, and comprehensible
fashion such that it can be understood by policymakers, advocates, and community members alike.
The design choices discussed in this section interface with the benefits and barriers of SSB taxes
discussed in the subsequent sections.”

What Type of Tax Should You Adopt?

An initial consideration for SSB taxes is what type of tax to enact. There are generally two types of
SSB taxes to consider: sales (ad valorem) taxes and excise taxes.!? A sales tax is levied on consumers
based on the dollar amount of an SSB. An excise tax is a tax levied further up the supply chain, meaning
that manufacturers, distributors, or retailers are the taxed entities, instead of consumers.

Most current SSB taxes are excise taxes, which, unlike a sales tax, is seen on the price tag prior to
the point of sale.!? Sales taxes are not applied until a consumer selects the item for purchase and is
checking out, which limits its effectiveness as consumers do not see the higher price when they are
selecting the product off the shelf.! Excise taxes are normally passed through the supply chain to
increase an item’s shelf price.” This means that a consumer would see the tax-related price increase
when selecting a product. With a sales tax, a consumer may see a price tag of $2.00 while shopping,
and then that price could rise to $2.50 only once they were checking out. With an excise tax, the
consumer would see the taxed price of $2.50 while making their shopping decision. Sales taxes are
generally considered to have less impact on consumer behavior in the SSB context for this reason. In
addition, sales taxes may face additional legal challenges, such as the issue of with double taxation
discussed later in this section.!®

Who Should Pay the Tax?

Another point of consideration when designing an SSB tax is determining who should pay the tax.
Selecting the payer of an SSB tax is linked to the choice between a sales tax and an excise tax.
Specifically, sales taxes target consumers while excise taxes target manufacturers, distributors, and/
or retailers. Most SSB excise taxes passed since 2014 tax distributors.!” This decision is related to
jurisdictional limits. A state, city, or other entity may only make a tax that applies within its boundaries,
or the area in which it has jurisdiction. Jurisdictional limitations can pose minor complications resulting
from the availability of SSBs for sale through online platforms and neighboring stores outside of the
taxed jurisdiction.'® Despite these concerns, studies of citywide SSB taxes have still noted impact on
consumer choices at brick-and-mortar grocery stores and other retailers.”

The city should thoughtfully define the taxpayer in the legislation itself. In levying an SSB tax
on distributors, other cities clearly distinguish between distributors and retailers by stating that
distributors “generally do [ ] not conduct [ ] retail sale[s] to a consumer,”?° while retailers include “any
person engaged in the business of selling [SSBs] for retail sale within the state, including but not
limited to restaurants; retail stores; street vendors; owners and operators of vending machines; and
distributors who engage in retail sales.”?'

An SSB tax could also exempt certain categories of businesses that would otherwise be a designated
taxpayer. For example, in response to fears that its tax would disproportionately harm small
businesses, Oakland, CA, does not levy its SSB tax against distributors that generate less than
$100,000 in yearly gross sales.?? Similarly, Seattle, WA’'s SSB tax exempts manufacturers who are
also distributors with total gross sales of less than $2 million.? Protections for smalll businesses or other
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entities can help garner support for a tax and prevent inadvertent deterrence for certain beverages.
However, it can also give rise to potential legal challenges, such as uniformity. Uniformity Doctrine,
which is covered later in this section,? involves the principle that there must be similar taxation applied
across similar categories.”

How Should You Define the Taxed Good?

An SSB tax needs to define key terms related to the tax, namely, what constitutes a “sugar-sweetened
beverage.” Definitions should indicate the scope of the tax and whether there are any beverages
not subject to the tax. The definitions should also help avoid ambiguity and be easily understood
by policymakers, advocates, and community members, thus ensuring that a tax is implemented as
intended. The following are key terms that an SSB tax should define and recommendations for how
each term may be defined. This is an illustrative list, but is not meant to be all-inclusive:

“Sugar-Sweetened Beverage” or “Sugary Drink”— “means any beverage intended for human
consumption to which one or more caloric sweeteners has been added and that contains [at least]
25 or more calories per 12 fluid ounces of beverage. Sugar-Sweetened Beverage includes, but is not
limited to, drinks and beverages commonly referred to as “soda,” “pop,” “cola,” “soft drinks,” “sports
drinks,” “energy drinks,” “slushies,” “sweetened ice teas,” or any other common names that are

derivations thereof.”2¢

e e

Any list of examples should emphasize that the list is not comprehensive of all beverages covered.
Clearly defining the category of taxable drinks will help ensure that the tax is appropriately inclusive,
and it will also help ensure that the tax does not conflict with any other tax policies currently in effect.
Again, when setting these thresholds for caloric sweeteners or sugary quantity in beverages that would
be considered SSBs under these proposed definitions, it is most beneficial for policymakers to engage
the input of community leaders to increase the policy’s support and ultimate effectiveness.

“Added Caloric Sweetener” and “Added Sweetener”— “means a substance or combination of
substances suitable for human consumption that adds calories to and is perceived as sweet to
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humans when consumed, including, but not limited to sucrose, dextrose, fructose, glucose, other mono
and disaccharides; corn syrup or high-fructose corn syrup; or any other caloric sweetener designated
by the city manager.”?’

This definition may also contain a list of examples of added caloric sweeteners and a list of example
substances (e.g., liquid, syrup, powder, among others) to which these caloric sweeteners may be
added.?® You should decide whether you want to include drinks that do not contain added calories from
sugar, often referred to as diet drinks, within the scope of the tax. Observational studies suggest that
drinking artificially-sweetened soft drinks are associated with greater risk of premature death and
is linked to increased cancer risk,?’ so including them in the tax may help to promote greater public
health. However, studies on the overall effects of artificial sweeteners on health and metabolism are
still considered inconclusive *° Including diet sodas could also increase revenue, as demonstrated by
the SSB tax in Philadelphia, PA, which includes diet drinks and raised $167.1 million in two and a half
years.®! To tax diet beverages, the city or state can define “added sweetener” to include “any form
of artificial sugar substitute, including [but not limited to] stevia, aspartame, sucralose, neotame,
acesulfame potassium (Ace-K), saccharin, and advantame.”3?

“Exemptions”— You may elect to carve out certain exemptions to ensure that the tax is specifically
focused on harmful beverages. This can help prevent pushback against the tax.

“"Sugar-sweetened beverage” shall not include any of the following: Any beverage in which milk is the
primary ingredient, i.e., the ingredient constituting a greater volume of the product than any other;
any beverage for medical use; any liquid sold for use for weight reduction as a meal replacement; any
product commonly referred to as “infant formula” or “baby formula” or any alcoholic beverage.”2?

You should consider the benefits and detriments of not taxing flavored milks or waters, which are
especially contentious beverages under an SSB tax.* You may consider excluding flavored milks or
waters from its definition of an SSB as this may improve the likelihood that the bill will pass and there is
limited research regarding the benefits of including these items under the definition of an SSB.

Because it is difficult to predict all the issues that may arise once the tax is enacted, it may be helpful
to add a provision that authorizes the tax administrator to issue supplementary rules to provide clarity.
However, this flexibility may incentivize groups to seek exemption from the tax after it has been enacted.

How Should You Calculate the Tax?

There are three main types of tax base for SSBs: volumetric, sugar content, and tiered. These different
methods of calculating tax impact how much revenue is generated.

A volume-based or volumetric tax base levies the tax on each ounce of beverage sold, regardless of
sugar content. For example, Boulder, CO, taxes SSBs at two cents per ounce.?” A volumetric approach
is the most straightforward tax base and is easy to administer.’® At the same time, the fact that the
tax does not proportionately penalize higher sugar concentrations may be considered a drawback.
For example, an ordinance with a volumetric tax base would tax a 16-ounce high-sugar soda and a
16-ounce reduced-sugar sports drink at the same rate. Still, volumetric tax bases are the most popular
option among municipalities that have already adopted SSB taxes, including Seattle (WA), Albany
(NY), Berkeley (CA), Boulder (CO), Oakland (CA), Philadelphia (PA), and San Francisco (CA).”

A tox rate based on sugar content is levied on each gram of sugar over a minimum threshold. This
option taxes per gram or teaspoon of sugar rather than by total volume. This directly reflects the
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amount of sugar in a beverage, and it can incentivize the beverage industry to produce beverages with
less sugar. However, a sugar content tax is more difficult to administer and has not been employed in
the United States, though it has been employed internationally.?®

A tiered tax combines the two previous approaches by both taxing according to volume and taxing
products with high sugar concentrations at a higher rate. This involves sorting SSBs into tiers of low
sugar, medium sugar, and high sugar. This is feasible, but it may be difficult to administer. While no
United States jurisdiction has adopted a tiered tax base, tiered tax base policies have been adopted
in the United Kingdom, Ireland, and Portugal, have all adopted tiered tax bases,” and a statewide
SSB tax proposed in the Massachusetts legislature features a tiered model.* The Massachusetts bill
proposes taxing 12-ounce beverages containing 30 grams of sugars or more at twice the rate as that
for beverages with between 7.5 and 30 grams of sugar per 12 ounces.

What Should the Tax Rate Be?

The tax rate is the dollar amount levied in an SSB tax. All current SSB taxes in the United States
tax between 1 cent and 2 cents per ounce.” For example, Philadelphia, PA, adopted a 1.5 cent per
ounce tax rate and Seattle, WA, adopted a 1.75 cent per ounce tax rate.® This is consistent with
recommendations from experts, who have found that for every 10% increase in price, consumption
may be reduced by 12%.%

It would be helpful to research how sugary drinks are actually sold in ajurisdiction. This can help determine
the impact of particular tax bases and rates. Area retailers can provide details about the sizes and sugar
content of the most frequently purchased drinks, which can help predict a tax’s impact on revenue and
consumer behavior. Engagement with small retailers can also garner support, and including them in the
drafting stage of a bill can help reinforce this support.

How Should You Use the Revenue from the Tax?

Revenue generation is a significant advantage of SSB taxes over other sugar reduction policy
interventions (for the purposes of this section, policy/policies is understood to mean law, policy,
ordinance, regulation, or rule).® As such, policymakers and advocates should carefully consider how
to use this revenue, ensuring that community and equity are a central focus of the investment of this
revenue.*® The allocation of that revenue may be leveraged to lobby support for the tax and mitigate
potential opposition. It can also be used to support other policy objectives. When designing an SSB tax,
revenue can be designated for a general fund or earmarked for a specific purpose.*’” A state and local
government can allocate tax revenue as part of the drafting stage or could allocate the tax revenues
each year.

States and local governments should consider the political benefit of predetermining revenue allocation
before enacting the tax. Approximately half of the SSB taxes in force in the United States have
earmarked funds for a prescribed purpose.*® In some cases, this approach has helped garner public
support for the tax. This was the case in Philadelphia, PA, where the 2016 citywide excise tax on SSBs
was specifically proposed to fund the city’s Pre-K expansion and Community Schools program and
to pay specific debt obligations.*’ Seattle, WA’s revenue allocation includes programs that address
equity, such as the Seattle Colleges 13th Year Promise Scholarship program and preschool programs
“that seek to reduce the disparities in outcomes for children and families based on race, gender, or
other socioeconomic factors[.]”®° It is important to remember that while prescribing the allocation of
tax revenue may give the tax legal and political support, it does limit the flexibility of the government to
use the revenue for other purposes in the future.

SUGAR REDUCTION LAW AND POLICY TOOLKIT: SUGAR REDUCTION POLICY SOLUTIONS | PAGE 34



Instead of explicitly designating revenue within the SSB tax bill, states or local governments could create
an advisory board to advise the governor or mayor on how the tax revenues should be appropriated each
fiscal year.®' For example, Seattle, WA’s SSB tax ordinance also established the Sweetened Beverage
Tax Community Advisory Board to advise and make recommendations to the mayor and the city
council on programs and services supported by the tax revenue.®? Most municipal SSB taxes include
a community advisory board or create a non-legislative body to make recommendations about the
allocation of revenue generated from the tax.®® This can help ensure greater stakeholder engagement
and potentially diversify the revenue allocation recommendations. This is especially important since
communities with a high percentage of families with low incomes are expected to disproportionately
reduce their spending on SSBs more than price-flexible communities, are more economically burdened
by the tax,** and are disproportionately affected by the conditions associated with overconsumption
of SSBs.%® Having representation for these communities is important from both an SSB tax support
perspective and a health equity perspective.

Are There Additional Elements to Consider?

SSB taxes have an array of additional elements, many of which may be similar to other taxes or other
laws or policies. Within an SSB tax bill, policymakers should include an evidence-based statement of
purpose and intent that detail the health impact of SSB consumption and proven benefits of taxing
SSBs.*® This provides an opportunity to discuss the motivations of the implementing government and
the intended use of the SSB tax. It can also be used to garner support for the tax.

SSB taxes should also include a severability clause to help the tax withstand legal challenges.’” This
clause ensures that if any section of the tax is found invalid, the remaining sections will likely be allowed
to stand on their own. Without a severability clause, if any portion of the enacting legislation is found
invalid or unconstitutional, the whole tax could be struck down.”® For example, if an SSB tax with a
severability clause also contained a provision which exempted a certain category of distributor from tax
liability, and that provision was challenged and struck down, only that provision would be removed from
the statute. Including a severability clause in the SSB tax is a minimal-effort approach that could prove
beneficial.

An inflation clause can help the tax remain effective through fluctuations in the price of sugary drinks. It
would be helpful to include such a provision to ensure that the tax continues to deter SSB consumption
and raise revenue despite fluctuations in the price of SSBs. Without accounting for inflation, the
inflation-adjusted price of SSBs with the tax may decrease and result in increased consumption.” This
is not relevant for sales taxes, since sales taxes are based on the price of an SSB (which would likely
rise with inflation).®

Sunset clauses, which allow the tax to expire after a certain date, can help assuage any uncertainty
surrounding the potential efficacy or unintended consequences of an SSB tax.®! If a tax does not achieve
its intended goals or has unintended negative consequences, then it could automatically expire with
the sunset clause. If the tax proves to be effective, then the legislature could vote to extend the tax
either temporarily, with a new sunset clause, or indefinitely.

Enforcement of the tax can be managed by a department of health or a department of revenue/
taxes, depending on the structure of the government implementing the tax. Hawaii’s bill, for example,
relies primarily on the Hawaii Department of Health to enforce the bill, but it also involves the Hawaii
Department of Budget and Finance to implement its revenue fund.®* Albany, NY, takes a different
approach, assigning enforcement responsibility to the City Manager.®® While a department of health
may have the competency to evaluate the sugar content of SSBs, a department of revenue/taxes may
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have expertise in collecting taxes. Some combination of both departments can be the best option.
Legislators should consider their government’s structure when deciding between enforcers.

The penalties for non-compliance with the SSB tax can also vary. Some jurisdictions levying SSB taxes
do not impose penalties beyond what their respective tax codes already provide, but others have added
specific penalties for SSB taxes.® Examples of potential penalties include: revocation of a business
license (either on a first, second, or third offense); an additional percentage of the delinquent tax, plus
the delinquent tax, plus interest; a flat fine (for example, $1,000) for each instance of non-compliance;
a fine that escalates with each instance of non-compliance; or having the unpaid tax constitute a lien
on tangible property.®

The cost and capacity of city departments to manage the ordinance is also an important consideration.
Thus, you should consider whether you can allocate revenue generated from the tax to help administer
and enforce it. For example, in Berkeley, CA, 10% of the revenue generated from the tax is allocated
to the Public Health Department to help administer or enforce the tax.®® The tax collection is then
subcontracted by Berkeley to a private company who takes a small percentage.®’

What are the Advantages of SSB Taxes?

Benefits through Consumer Behavior Change

SSB taxes provide benefits through consumer behavior change. By increasing the prices of SSBs,
consumers are likely to reduce their overall consumption of such beverages.®® This is because community
investment into consumer education, and ensuring healthy beverages—like water—are always available,
can lead to behavior change. Forexample, in Seattle, WA, the volume of taxed beverages sold decreased
by 22% in the first year after the implementation of its SSB tax, and there was no significant increase
in SSB sales in the 2-mile border area of Seattle relative to its comparison site.* In Philadelphia, PA,
one year after the implementation of the SSB tax, consumption of SSBs decreased by 26.6% after
accounting for increases of SSB sales in nearby jurisdictions.”

SSB taxes are likely to continue to be effective in reducing SSB consumption several years after the
introduction of the tax, as demonstrated by evidence in Berkeley, CA, the first city in the United
States to enact an SSB tax. A study surveying diverse neighborhoods in Berkeley three years after the
implementation of the city’s SSB tax found that respondents’ consumption of sugary drinks declined
by 52.5%.”" Further, advocates in Berkeley, have stated that raising consciousness and making sure
healthy choices and infrastructure are available via the SSB tax has increased the effectiveness of
reducing the overall consumption of SSBs.”?

Benefits through Product Reformulation

An additional benefit of SSB taxes is that they may incentivize beverage companies to reformulate
their products to contain less sugar. For example, the United Kingdom has a tiered tax that divides
SSBs into categories of beverages containing high-, middle-, and low-sugar content and levies higher
taxes on those with higher sugar content.”” This drove manufacturers to reformulate their sodas by
decreasing the average sugar content from 4.4g/100ml in 2015 to 2.9 g/100ml in 2018.74 Similarly,
in the first year after the implementation of a tiered SSB tax, Portugal saw significant reformulation
of products by the beverage industry.” It is important to note that the incentive to reformulate SSBs
does not exist if the SSB tax is purely based on the volume of the drink, but only if the SSB tax takes
into account the sugar content in drinks, through either taxing per gram of sugar or sorting SSBs into
tiers according to sugar content and taxing different tiers at different rates.”
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Benefits through Revenue Generation

A significant advantage of SSB taxes over other sugar reduction policy interventions is revenue
generation. Revenue can be used to support health-related or unrelated policy objectives. For
example, SSB taxes can be used to raise revenue for healthier food in schools, access to healthy food
for communities with a high percentage of families with low income, or education campaigns.”” The
allocation of that revenue may be leveraged to lobby support for the tax and to mitigate potential
opposition. For example, funding the Berkeley Unified School District’s Gardening and Cooking
Program was part of the initial campaign to pass Berkeley, CA’s SSB tax.”® As another example, the
City of Boulder (CO), dedicated tax revenues to first fulfill the “administrative cost of the tax, and
[then], for health promotion, general wellness programs and chronic disease prevention in the City of
Boulder that improve health equity . . . .””? A breakdown of the revenue generated after one year across
seven cities and how the revenue was allocated is included below:®°

‘ Category ‘ | Goal ‘ ‘ Total Revenue Allocations (millions) across all 7 cities % per Category, by city ‘

Early Childhood Development I S 55760 100%

Community Infrastructure I 52 1.2V 50%
Economic & Human Development I 56.9M I I
0% m N ]

Alb Brk Bld Oak Phi SF Stl

Human &
Community Capital

Youth Development N 53.8M

Healthy Food & Beverage Access IS 517.2M
Physical Activity Opportunities IEEE— $6.1M 100%
General Health & Wellbeing I $5.5M 50%
Health & Nutrition Knowledge s $3.3M 0% I - I I
Chronic Disease Prevention s $3.0M Alb Brk Bld OCak Phi SF Stl

Health

Reduced SSB Consumption I $1.7M

Tax Administration $5.4M

Admin

Research & Evaluation $1.4M
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Chart shows total SSB tax revenue allocations by goal category, overall, and by city. Dollar amounts represent SSB tax
revenue allocations for Seattle, WA (2018), Boulder, CO (2019), Albany, NY (fiscal year 2079-20), Oakland, CA and San
Francisco, CA (fiscal year 2019-20), and Berkeley, CA and Philadelphia, PA (fiscal year 2020-21). In San Francisco, revenue
allocations exclude $3.36 M, 22% of total tax revenues that must support preexisting voter-mandated budget obligations.
James Krieger et al., How sugar-sweetened beverage tax revenues are being used in the United States, 23 PReVENTIVE MED.
Reps. 101388 (Apr. 30, 2021), https://pubmed.ncbi.nim.nih.gov/34040929/#:~:text=SSB%20tax%20revenues%20are%20
supporting,resulting%20from%20lower%20SSB%20consumption. [https://perma.cc/SB8Z-3TBC] (describing how revenues
from SSB excise taxes in seven United States cities are being allocated, who is benefiting from these investments, and
whether allocations are consistent with the original intent of tax legislation).

What are the Most Common Barriers to Implementing an SSB Tax?

While SSB taxes are likely to face considerable barriers, these barriers are not insurmountable. In this
section, the most common barriers to implementation will be discussed. Many of these barriers are
related to the design choices discussed earlier.®!

Legal Barriers

Adopting an SSB tax, especially on the local level, may be legally challenging for the following
reasons:

* Alocal government may not have the legal authority to implement an SSB tax.

* A state may preempt a local municipality from implementing an SSB tax.
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* Opponents may challenge the legality of an SSB tax in courts on various grounds such as:
violation of tax uniformity, double taxation, the rights or legitimate expectations of companies,
infringement on individual consumer rights, or failure to observe due process.

This section will describe these legal barriers, how advocates and policymakers could determine the
extent to which these legal barriers are applicable to them, and what they can do to overcome these
barriers.

1. Potential Lack of Legal Authority

The potential lack of legal authority is a unique issue to local governments. States, by contrast, have
the power to impose statewide SSB taxes, with the exception of taxes that are clearly forbidden by the
United States Constitution.®> The federal government also has the authority to pass a national SSB
tax.

Unlike states, a local municipality (e.g., a city or county) needs to consider whether it has legal authority
to implement a tax.®* As described in the General Legal Setting, local government can take action only
when its state constitution or state legislature authorizes it to do so.** Whether a local government has
authority depends on whether a state is a Home Rule or Dillon’s Rule state. For more information on
how states grant authority under Home Rule or Dillon’s Rule, please refer to the General Legal Setting
section of this Toolkit.

However, the inquiry should not stop at the determination that the city is in a Home Rule state, because
the state may explicitly carve out taxation as an area where Home Rule does not apply and the local
government must thus seek an explicit grant of authority from the state before imposing taxes or
certain types of taxes.® For instance, Massachusetts is a Home Rule state; however, Massachusetts
municipalities do not have Home Rule authority over taxation and must petition the state legislature
for special legislation in order to impose a local SSB tax.?* As another example, in Connecticut, the
Connecticut general statutes expressly permit municipalities to levy only property taxes (subject to
certain conditions), while also noting that “[n]o provision of this chapter shall be deemed to empower
any municipality to levy or collect any tax not authorized by the general statutes . . . .”¥ In such situations,
even though the state is a Home Rule state, municipalities will not be able to adopt an SSB tax without
legislation at the state level. The process of getting special legislation from the state legislature may
vary. Municipalities in Massachusetts, for example, can obtain special legislation from the state
legislature through the Home Rule petition process, whereby the municipality first approves the petition
and then requests its delegation at the state legislature to introduce the bill for consideration.’

When considering implementing an SSB tax, a locality can look to the state constitution to identify
whether it has specific delegated legal authority to implement such a tax. Additionally, localities should
note that they generally cannot create another sales tax on top of a state sales tax, so often, excise
taxes are the best option.

2. Preemption by the State

Similar to local authority consideration, preemption at the state or federal level is an important
consideration. Preemption is the term used when a higher level of government limits or eliminates the
power of alower level of government to regulate a specific issue.® For example, a local government may
have the general authority to impose excise taxes, but the state legislature can pass a law preempting
this authority for SSB taxes.” As of 2021, the industry has succeeded in lobbying for preemption against
local SSB taxes four states—California, Michigan, Washington, and Arizona,’—although as explained
below, a portion of the California preemption low has been held unconstitutional by the Sacramento
County Superior Court.*
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In situations where a state has preempted local municipalities from levying SSB taxes, advocates have
two recourses: legal and political.

From a legal perspective, advocates can challenge the constitutionality of the state’s SSB tax
preemption law. For instance, advocates in California had preliminary success in challenging California’s
SSB tax preemption law in court. In 2018, the beverage industry funded a statewide signature-gathering
campaign that forced the California state legislature and governor into passing a preemption law, the
Keep Groceries Affordable Act of 2018,° which prohibits local governments from imposing new SSB
taxes until 2037.** Had the California legislature and governor not capitulated to the beverage industry-
coerced preemption, the beverage industry threatened to place a measure on the state ballot that
would require any local taxes to exceed a legislative threshold of 66% of the votes in order to pass.”®
This would effectively prohibit the generation of local taxes that would support schools, emergency
services, roads, and health care.?® At the time, four localities in California already had enacted SSB
taxes,” and the Act provides that if the local government already imposed an SSB tax on or before
January 1, 2018, the local government could continue to levy and collect the tax, but it cannot increase
it.”® The Act also includes a penalty provision, which would effectively deprive a charter city—a city in
which the governing system is defined by the city’s own charter document rather than solely be general
law”—of all of its sales and use tax revenue, if the city, through its Home Rule authority, enacts a new
SSB tax or increases the rate of an existing SSB tax.!” In response, Cultiva La Salud—an organization
dedicated to equity in the San Joaquin Valley, CA—and Martine Watkins, a resident of Santa Cruz,
CA, with the support of ChangeLab Solutions and the American Heart Association (AHA), filed
a lawsuit in the state court challenging the constitutionality of the penalty provision.!”! In October
2021, the Sacramento County Superior Court ruled that the penalty provision violated the California
constitution because it “severely penalizes a charter city for validly regulating its ‘municipal affairs’
via ‘financial coercion.””? While the court does not strike down the underlying prohibition of new local
SSB taxes, the ruling is still considered a victory by advocates in California, as they do not need to fear
financial consequences when considering implementing new SSB taxes in charter cities.!”® For local
municipalities in other states that have already enacted or are considering SSB taxes, this lawsuit also
demonstrates that legal challenges are a viable option to remove barriers related to preemption.

From a political perspective, municipalities can work collectively to pressure state legislators to repeal
the preemption or adopt a statewide SSB tax. For example, six cities and three counties in California
have either adopted resolutions or written a letter supporting Assembly Bill 1163, a bill introduced in
the California state legislature in February 2021, which, if passed, would repeal the current preemption
law and restore municipalities’ power to impose SSB taxes.'™ Unfortunately, Assembly Bill 1163 expired
with no action before the deadline for the legislative year.!® However, it is important to note that such
a bill is not necessarily needed since the penalty provision of the California’s SSB tax was struck down
as it now enables charter cities to enact SSB taxes.

3. Legal Challenges on Grounds of Violation of Tax Uniformity, Double Taxation, and Other
Potential Challenges

Even if a municipality has authority and is not preempted from adopting an SSB tax, the municipality
might face other legal challenges brought by food and beverage industry groups in courts. Such
challenges can also occur at the state level, but are more common at the local level. While there are
other legal challenges that could arise from implementing an SSB tax, food and beverage industries
have most commonly challenged the legality of local SSB taxes on the grounds that, (1) the SSB tax
violates the Uniformity Doctrine under state constitutional law; and/or (2) the SSB tax constitutes
double taxation in violation of state law. So far, the industry attempts have been unsuccessful, however,
advocates and policymakers should be aware of this litigation risk.
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Uniformity Doctrine

Food and beverage industry groups have challenged the legality of local SSB taxes with claims that
SSB taxes violate state constitutional requirements for tax uniformity. Tax uniformity refers to the idea
that products, services, and uses that fall into the same general category must be taxed similarly,
meaning that the mode of assessment and the rate of taxation must be the same or uniform.'* Forty-
four states have express requirements for tax uniformity in their constitutions, and the requirements
apply either to property taxes only or to both property and non-property taxes (including sales and
excise taxes).'” In states that do not have express tax uniformity requirements in their constitutions or
where uniformity requirements apply only to property taxes but not non-property taxes such as excise
or sales taxes, courts are still likely to require taxes to be reasonable, a similar standard to the express
uniformity requirement.'%

In order to evaluate whether a proposed SSB tax would meet the requirements for tax uniformity,
advocates need to locate the relevant provision in the state constitution and proceed from there. Below
are two illustrative cases on this issue:

In Illlinois Retail Merchants Association et al. v. Cook County Department of Revenue, retailers
alleged that Cook County (IL)'s SSB tax ordinance violated the lllinois state constitution’s tax
uniformity requirements because, (1) the county taxed ready-to-drink beverages but exempted
made-to-order beverages, a distinction with no real or substantial difference; and (2) the tax bore
no reasonable relationship to the objective of the legislation.!” The Circuit Court of lllinois rejected
both arguments and held that the SSB tax did not violate tax uniformity.'"” Regarding the first
argument, the court reasoned that the decision to tax only ready-to-drink beverages but not made-
to-order drinks could be based on “a real and substantial difference,” because the former are more
widely consumed and because it is administratively burdensome to tax the latter.!'! With respect
to the second argument, the court found that the legislative findings explaining the adverse health
consequences of SSB consumption were “sufficient grounds to find that the tax will deter some level
of consumption of such sweetened beverages and will promote public health,” which was the purpose
of the legislation.!”? The court rejected the industry argument that because the county did not tax all
SSBs, the tax classification was inconsistent with the purpose of the ordinance.'® The court noted
that while this “may be a reasonable objection, perfect rationality is not required.”'* What was required
was “[al minimum standard of reasonableness,” which was satisfied here.'"

In 2016, the Philadelphia City Council (PA) enacted an SSB tax ordinance, which imposed a 1.5 cents
per ounce tax on most SSBs sold within the Philadelphia city limits.!'® A group of retailers, consumers,
distributors, producers, and trade associations filed suit against the city and the commissioner of the
Philadelphia Department of Revenue, challenging the legality and constitutionality of the tax.!” In
Williams v. Philadelphia, the plaintiffs alleged, among other things, that the SSB tax was duplicative
of a sales tax already imposed (discussed below), and that the tax violated the Uniformity Clause of
Article 8, Section 1 of the Pennsylvania state constitution because it was non-uniform and created
unequal burdens at the retail price and distributor levels, created an unreasonable class of distributor
taxpayers, and imposed an unequal burden across all retails and consumers.!® In 20716, the trial court
dismissed the Uniformity Clause argument, noting that the, “manner and measure of calculating
the tax is uniformly applied to distributors,” because it levies a 1.5 cent per fluid ounce tax on SSBs
distributed in the city.'”” As a result, all distributors are subject to the same tax calculation formula.'?
The state appellate court (the Commonwealth Court of Pennsylvania) affirmed the trial court
decision.' The Pennsylvania Supreme Court did not address this question on appeal.'?

Double Taxation

Double taxation is another means by which SSB taxes may face a legal challenge. In Williams v.
Philadelphia, the plaintiffs claimed, among other claims, that Philadelphia (PA)'s SSB tax is duplicative
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of the sales tax imposed by the state and thus violates the double taxation prohibition in Pennsylvania’s
Sterling Act.'? Specifically, Pennsylvania’s Sterling Act authorizes cities to impose taxes on a wide
range of subjects, but it prohibits cities from taxing anything “which is now or may hereafter become
subject to a State tax or license fee.”'** The Pennsylvania Supreme Court, affirming the holding of the
courts below, ruled that Philadelphia’s SSB tax did not violate this prohibition on double taxation.'?
The court reasoned that the city’s SSB tax was applicable to distributor/dealer-level transactions
independent of whether any retail sale actually occurs, was on a per-fluid-ounce basis, and was payable
generally by the distributor, and in limited circumstances by dealers, but never by the end consumer.!?
In comparison, the court noted that the state’s sales tax was upon “sales at retail,” measured by
purchase price, and payable by consumers.'” The differences between Philadelphia’s SSB tax and
Pennsylvania’s sales tax in “subjects, measures, and payers” persuaded the court that Philadelphia’s
SSB tax was not impermissibly duplicative of the state sales tax.'?

Advocates working on the local level, first need to determine whether the states they are working in have
a law similar to Pennsylvania’s Sterling Act. For advocates in states that do have a similar prohibition
on double taxation, it is important to consider in the design stage how the local SSB tax could be
differentiated from the state sales tax on SSBs. For example, choosing excise tax over sales tax as the
type of SSB tax would help reduce the risk of potential double taxation if the state already imposes a
sales tax.

Other Potential Legal Challenges

At the state or local level, it is possible that other legal challenges may arise that should be noted. For
example, in both Philadelphia, PA, and Cook County, IL, the beverage industry challenged the SSB
taxes on the basis of how they interacted with federal laws. For example, it was alleged that the tox
violated a federal law mandating that a tax cannot be collected on Supplemental Nutrition Assistance
Program (SNAP) purchases at the point of sale.'” The results of these challenges in Philadelphia are
discussed below:

In Williams v. Philadelphia, the trial court dismissed this count holding that the tax was not implicitly
preempted by Section 2013(a) of the federal Food Stamp Act (now known as SNAP), its regulations,
and Section 204(46) of the Tax Code. Specifically, the court stated that the scope of SNAP is
limited to the “purchase [of] food from retail food stores,” and that the SSB tax is not a sales tax on
the consumer, but rather a tax on the distributor.’® As such, the incidence of the tax is assessed by
examining the statute’s intended taxpayer, and not the economic impact of the tax."' This means that
the tax is not collected upon “purchases” at “retail” made with food stamps, but only upon non-retail,
distributor-level transactions.'*? As such, since the incidence of the tax is hot on the consumer and the
tax is not paid using SNAP benefits, the tax is not preempted.

Should policymakers look to enact an SSB tax, it is imperative they consider the abovementioned legal
challenges to increase the efficacy of the policy. It is also recommended that you seek out legal counsel
on other potential legal arguments that could be lobbied against your particular measure.

Political Barriers

In addition to legal barriers, advocates and policymakers may face political opposition to SSB tax
proposals. Industry and other opposition often argue that SSB taxes, (1) are regressive; (2) are
paternalistic; (3) are ineffective because of substitution and leakage; and (4) have a negative impact
on the local economy. This section will outline how advocates could counter each of these arguments.

1. Responding to Claims that SSB Taxes are Regressive

Some argue that SSB taxes are regressive, as in, the tax burden falls disproportionately on groups

SUGAR REDUCTION LAW AND POLICY TOOLKIT: SUGAR REDUCTION POLICY SOLUTIONS | PAGE 41



with lower income.'® The argument typically is that households with low income spend a higher
proportion of their income on SSBs; thus, the price increases on SSBs may place a larger burden on
these households.”** In fact, this has become a contentious point in debates about SSB taxes both in
communities in the United States and internationally.!*

While concerns about potential regressive outcomes are certainly valid, real-world and modeling
evidence both suggest that SSB taxes would not disproportionately burden households with low
income, because consumers with low income are more price-responsive and thus are expected to
reduce their spending on SSBs."*® A study in Mexico found that two years after implementing its SSB
tax, households with low income reduced their SSB purchasing by 24%, more than three times the
reduction of SSB purchasing among households with high income,'?” suggesting that the tax would
not disproportionately burden households with low income.’®® Furthermore, health conditions that
are associated with overconsumption of SSBs disproportionately affect communities with a high
percentage of families with low income.’ As such, these communities stand to experience more
health-related benefits from the implementation of an SSB tax. Further, revenue generated from SSB
taxes can be used for causes that specifically benefit communities with a high percentage of families
with low income, such as improving education campaigns in neighborhoods to provide these individuals
with the resources necessary to choose healthier food and beverage options, expanding access to
safe drinking water, and/or providing healthier foods in schools. For example, San Francisco, CA, used
revenue generated from its SSB tax to fund installation of water stations in public schools.'* Also,
community advisory boards can establish programs to directly address these equity considerations,
such as the City of Boulder (CO)’s Health Equity Advisory Committee (HEAC), which established the
Health Equity Fund to allocate SSB tax revenue to non-profit organizations, agencies, or institutions
that have programs which benefit community members experiencing health disparities.'"!

2. Responding to Claims that SSB Taxes are Paternalistic

Opponents of SSB taxes often claim that these taxes are paternalistic.!® They argue that the
government should intervene only to prevent harm to others, and because SSB consumption presents
no third-party harm, SSB taxes, an intrusion upon individuals’ ability to make autonomous choices, are
unjustifiable.'®

In response to this type of argument, advocates and policymakers could point out that overconsumption
of sugar does have negative effects on others. Health conditions associated with excess consumption
of sugar cause not only personal suffering, but also high healthcare costs that will be borne by others
in society. The highly individualistic focus of the paternalism argument does not accurately reflect the
high social costs of overconsumption of sugar.

Additionally, support from the communities affected by an SSB tax will help diminish concerns about
paternalism. To develop community support, advocates must foster dialogue with community leaders,
particularly those likely to be most impacted by an SSB tax and who stand to benefit most from
programs funded by revenue raised from an SSB tax (BIPOC communities and communities with a high
percentage of families with low income). Further, advocates must work towards addressing community
concerns before enacting a law or policy that does not garner widespread support. Moreover, in the
implementation stage, it is important to make sure the SSB tax benefits the communities most in
need as promised and continues to have the support of the communities affected. This is especially
important given that taxes force industry to internalize costs that they otherwise foist unto the public
and through which they make an extreme profit at the public’s expense. For example, the SSB tax
ordinances of Oakland, CA, established the Sugar Sweetened Beverage Community Advisory Board,
which leveraged its network to obtain input from marginalized communities and recommend equitable
allocation of tax revenues.'* Other municipalities that have created community advisory boards
include Berkeley (CA), San Francisco (CA), and Seattle (WA).
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3. Responding to Claims that SSB Taxes Cause Substitution and Leakage

Another barrier to implementing SSB taxes is the notion that they are an ineffective policy solution to
reducing sugar consumption. This notion stems partly from the belief that consumers will substitute
taxed products with other unhealthy foods that are not taxed. However, studies in Philadelphia, PA,
showed that one year and two years after the implementation of its SSB tax, there was no substitution
toward unhealthy foods.'*

Also, many argue that SSB taxes will be ineffective because of cross-border shopping or “leakage.”!*
The concept of “leakage™ refers to the notion that consumers will go to communities where there is no
tax levied on their desired SSB products rather than avoid purchasing these products. Studies have
shown that although cross-border shopping does exist, the amount of cross-border shopping is less
than the reduced sales of SSBs in the target city, and the net effect of the local SSB tax is a decrease
of SSB consumption by residents of the city.'*” For example, within the first year of the implementation
of Philadelphia, PA’s SSB tax, sales of taxed beverages in Philadelphia decreased by 1.261 billion
ounces compared to the year before, and leakage only offset 24.4% of the decrease, resulting in a
38% overall decrease in SSB consumption among Philadelphia residents.'*® Additionally, the concern
regarding leakage is even more reason to enact a federal- or state-level SSB taox.

4. Responding to Claims that SSB Taxes Harm Local Economy

Opponents of SSB taxes often challenge the policy on the grounds that SSB taxes will have negative
effects on the local economy. The argument is that SSB taxes may result in retailers, distributors, and
restaurants that sell SSBs having smaller profit margins or reduced sales, which in turn could result in
layoffs.1#

However, empirical studies have shown no negative effects of SSB taxes on employment. In Philadelphia,
PA, no change in unemployment claims was observed within one year of the implementation of its SSB
tax,'™® and no job losses were observed within 2.5 years of implementation.”®! Similarly, a study in Mexico
revealed no employment losses resulting from Mexico’s nationwide SSB tax.'®2 Even further, other studies
demonstrated that in both lllinois and California, a close-to-zero net change in employment occurred in
both states, and they even saw a minor increase of jobs following the implementation of their respective
SSB taxes.'®® Moreover, while the effect of SSB taxes on overall store revenues is unknown,®* a study in
Philadelphia, PA, shows a trend toward greater total spending at small stores after the implementation
of Philadelphia’s SSB tax, which could suggest that small stores would maintain sufficient revenues to
avoid layoffs%®

The implementation of an SSB tax at the state or local level presents substantial societal and
economic benefits that has proven to improve community health. Policymakers and advocates must
first determine whether or not they have the legal authority to implement such a tax. They should also
carefully consider the design of the tax including what type of tax to implement, who should pay for
the tax, how to define the taxed good, how to calculate the tax, what the tax rate should be, and how
to use the revenue generated from the tax. Crucial to advocacy in favor of SSB taxes is developing
strategic responses to claims that such taxes are regressive, paternalistic, and can cause substitution
and leakage or harm the local economy. Equally as important is garnering community participation and
support in SSB tax advocacy from its inception. By doing so, state or local governments and advocates
are going to increase the likelihood of successful implementation of such a tax.
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[https://perma.cc/NV7K-MA4X] (showing profiles where the SSB tax revenue is earmarked in cities including Seattle,
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WARNING LABELS ON
PRODUCTS

What are Warning Labels?

arning labels are a downstream policy solution to address overconsumption of sugar,

which enhance consumer attention to nutrition information of sugary foods and

beverages.! Warning labels on products are pictorial, icons and/or worded labels on

food packaging, in advertisements, and eatery menus that alert the user about risks
associated with consuming said product. They may show an image—such as with sodium warning
labels? (pictured)—and/or include the words such as “warning,” “safety warning,” “high in,” or
“excess,” and can be used to warn consumers about high sugar content in a given food. Governments
can require that actors in the food system, like manufacturers or retailers, include warning labels on
foods where an added ingredient exceeds a scientifically determined threshold, which can be set
at the equivalent or in excess of the recommended daily amount.® For example, in San Francisco,
CA, laowmakers enacted a law requiring sugary drink advertisements to include a warning label that
stated “WARNING: Drinking beverages with added sugar(s) contributes to obesity, diabetes, and
tooth decay. This is a message from the City and County of San Francisco.”* As another example
(pictured), the Pan American Health Organization (PAHO) and the World Health Organization
(WHO) developed the front-of-package warning label (FOPWL) in the Caribbean that is designed as
a simple and effective tool to inform the public about products that can harm health and help guide
purchasing decisions through stop sign icons.®

NY.C,NY, 24 R.C.NY. § 81.49, Sodium warning (2015). This icon requires New York City,
Py NY, food service establishments that are part of a chain operating 15 or more locations and
— offer substantially the same menu items at each location to post a salt shaker icon next to
any food item or combination meal containing 2,300 mg or more of salt and the following
language explaining the icon’s meaning: “the sodium (salt) content of this item is higher
than the total daily recommended limit (2300 mg). High sodum intake can increase blood
pressure and risk of heart disease and stroke.” 24 R.C.N.Y. § 81.49 (b)(2).

PAHO and WHO FOPWL in the Caribbean. Front-of-package warning labeling (FOPWL) in the
Caribbean, PAN AM. HEALTH Ore. (PAHO) & WorLD HeaLTH Ore. (WHO), https://www.paho.org/en/ HIGH IN

front-package-warning-labeling-fopwl-caribbean (last visited Apr. 15, 2022) [https://perma.cc/
DJUR9-ZU7X].

SUGAR

Ministry of
Health

Warning labels serve a dual purpose: first, the labels alert consumers to health risks,® which may
discourage purchasing; and second, warning labels may encourage manufacturers to reformulate their
products to be healthier, to avoid having to apply the label.” Warning labels can also promote consumer
awareness and autonomy by allowing the consumer to make choices on consuming products based on
more product information.
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Emotions such as disgust, fear, and discomfort all influence a consumer’s purchasing decisions® and
warning labels on products leverage this relationship with pictorial warning labels eliciting a stronger
emotional response.’ Research from tobacco warning labels show that they work to elicit thoughts
about the risks of smoking and increase intentions to quit smoking.° Based on this evidence, it is likely
that warning labels may help people reduce consumption of sugary drinks, however, for a warning label
to be successful, the public must be open to accepting the message, and so it may be helpful to couple
warning labels with public awareness campaigns to amplify the message.”

Outside of the United States, warning labels on food and beverage packages and advertising have
emerged as a popular strategy to reduce sugar consumption.”? For instance, Chile requires black
warning labels shaped like stop signs for packaged food and drinks exceeding limits for sugar, salt,
saturated fat, or calories® These labels are printed clearly and visibly at the front of the packaged
food. Since implementation of Chile’s law, studies have shown that purchases of sugar-sweetened
beverages (SSBs) declined by 22.8 mL per capita per day or 23.7%, the largest reduction found from
a single standalone policy, even greater than impacts of SSB taxes (for the purposes of this section,
policy/policies is understood to mean law, policy, ordinance, regulation, or rule).* Due to the success
of Chile’s law, a flood of countries have introduced or implemented their own labeling regulations,
emulating Chile’s™

What are the Advantages of Warning Labels on Products?

Sugar-related warning labels on products are effective in reducing overall sugar consumption by both
influencing and informing consumer behavior.® Research shows that parents are 33% less likely to
buy an SSB for their children if it has a warning label.” Specifically, graphics with health effect labels
showed the largest impact at dissuading consumers from choosing to purchase SSBs,'® and influenced
consumers to select water over fruit-flavored drinks, sweetened teas, and flavored milk.””

Research suggests that consumers want to know when the food they consume is detrimental to
their health,?® and warning labels can promote awareness particularly in instances of hidden added
sugars. Many consumers are not aware how detrimental overconsumption of added sugar is to their
health.?! Fewer understand how much added sugar is in the products they purchase and consume,??
particularly in everyday products that are not commonly thought of as sweet, such as bread or milk.?
Even consumers that are cognizant of sugar and want to eat healthy, may find it difficult given the food
and beverage industry’s advertising practices designed to confuse consumers regarding sugar content
in certain SSBs, such as fruit beverages for children. 2 In particularly pernicious examples, the food
and beverage industries have even collaborated with health organization to promote high-sugar food
items.?® Warning labels can help draw attention to high sugar content in foods where it is not expected,
and can help counter industry obfuscation and misinformation around what food is healthy. Providing
consumers with some clarity on the actual health risks of products can help consumers make better,
more informed decisions.?

Warning icons may be most successful in communicating information to individuals with lower levels
of literacy.?” Countries that display pictorial warnings report fewer disparities in comprehension of the
labels across educational levels.?® A common warning label design is the black octagonal stop sign
found in Chile, Mexico, Peru, and Uruguay (pictured above at the beginning of the Warning Labels on
Products section).?’ Another design—also pictured above at the beginning of the Warning Labels on
Products section—is the triangular warning icon from New York City, NY’s sodium warning label *° No
consensus exists as to what warning label design is best. Nevertheless, studies on the effectiveness
of these designs indicate that stop signs are likely the most effective at deterring consumers from
purchasing foods that contain high quantities of ingredients like sugar and sodium,?®' perhaps because
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the stop sign design mirrors a road stop sign, which is both familiar to consumers and associated with
a warning.®?

What are the Most Common Barriers to Implementing Warning Labels on

Products?

While warning label policies may face barriers in the United States, these barriers are surmountable.
This section discusses the most common barriers to implementation, including First Amendment
challenges, which may tie up warning label laws or policies in years of litigation, and poor design, which
may reduce the label’s effectiveness.

First Amendment Challenges

Warning labels on products may face legal hurdles under the United States Constitution. Examining
previous attempts at implementing warning label advertisements, provides perspective on some
of the legal challenges sugar-based warning labels may face. Warning labels often result in First
Amendment claims and litigation, as product manufacturers allege these labels violate their free
speech protections.®® Commercial speech, including communication such as advertising, is protected
under the First Amendment.?* When policies mandate warning labels, these labels are considered
compelled speech because the government is forcing entities to support a certain expression, rather
than allowing them to freely market their products.®® Compelling speech is permissible in many cases,
including warning labels, subject to a test applied by the courts. Governments adopting a warning label
or other compelled speech must convince the court that, (1) the text of the warning is “factual” and
“uncontroversial”; (2) that it is “reasonably related to the State’s interest”; and (3) that the warning
requirement is not “unduly burdensome” or “unjustified” (these parameters are often called the
Zauderer test. See endnote for further details).?® While these parameters may seem straightforward,
recent commercial speech jurisprudence indicates that warning labels, particularly those in the public
health space, face an uncertain outcome in court.®’

San Francisco, CA’s attempts to require a warning label for beverages high in added sugar serves as a
useful example of some of the potential legal hurdles governments may face when implementing such
policies. In 20715, San Francisco became the first United States jurisdiction to require a warning label for
advertisements of SSBs, requiring that such advertisements contain the statement:

“WARNING: Drinking beverages with added sugar(s) contributes to obesity, diabetes, and tooth
decay. This is a message from the City and County of San Francisco.”38

The ordinance required that the warning label occupy at least 20% of the advertisement, be set off
within a contrasting rectangular border, and be applied to any advertisement that promotes or markets
a SSB for sale oruse.®” Inresponse to the ordinance, the American Beverage Association, the California
Retailers Association, and the California State Outdoor Advertising Association sued the city, claiming
the required warning label violated their First Amendment free-speech rights by compelling them to
include this information.*®

The case highlights the First Amendment difficulties governments face when enacting labeling
requirements, no matter how well intentioned the policy may be.*' Ultimately, after hearing the case
en banc, the Ninth Circuit Court of Appeals held that the size of the warning label (20% of the whole
advertisement size) was “unduly burdensome.”*? The Ninth Circuit did not addressed the other elements
of the Zauderer test, such as whether the compelled speech was purely factual and uncontroversial and
whether it is reasonably related to government interest. The concurring opinions of the judges, which did
address these points, were mixed and the judges disagreed heavily as to whether the ordinance would
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succeed, and the law in this area remains unclear.*®* San Francisco is no longer pursuing an SSB warning
label, and this case may have a chilling impact on other jurisdictions’ efforts.

New York City, NY’s successful warning label for sodium provides additional insight into label
implementation and its potential legal challenges. In 2016, New York City had greater success in
adopting a warning label rule—though this intervention applied to sodium, rather than sugar.** To reduce
residents’ consumption of sodium, New York City was the first city to require a saltshaker icon next to
menu items or combo meals that contain 2,300 milligrams (mg) of sodium or more, at restaurants with 15
or more locations in the country.*® This policy hit a roadblock when the National Restaurant Association
challenged it in state court.*® The court applied the same Zauderer test as the aforementioned San
Francisco warning label case and upheld the constitutionality of the law, finding the labeling policy was
the least restrictive way to provide consumers health risk information and that New York City had a
reasonably interest in preventing residents’ consumption of sodium.*” Based on this legal victory, other
cities, like Philadelphia, PA, have passed their own sodium warning ordinances.*®

Though the First Amendment certainly creates a barrier for warning labels on products, policymakers and
advocates can overcome these barriers through strategic efforts. For example, to meet the “factual”
and “uncontroversial” requirement, legislators should include a thorough description of the scientific
consensus around the health impacts of sugar within the policy, as well as the government’s interest in
reducing the consumption of sugar. ° Additionally, the label should be as factual as possible and the
label size should be well reasoned with documentation to avoid being considered “unduly burdensome.”
Also, rather than requiring a warning statement as in San Francisco, CA, jurisdictions may consider
warning icons on products, as in New York City, NY. Policymakers should select thresholds for labels
that mirror health and safety warnings long established as permissible on other products, as seen by
recommended daily limit guidelines on certain ingredients of foods such as sodium—note that the
2,300 mg sodium warning label in New York City is the daily recommended limit—trans-fats, alcohol
consumption, and added sugars.®°

If jurisdictions are too concerned about litigation to pursue a mandatory label, they can experiment with
voluntary forms of labeling as compelled speech is only a barrier when the government requires an entity
to speak. For example, governments can work with retailers to create voluntary shelf sections where
foods are labeled as “high in sugar.” Compelled speech only becomes a barrier when the government is
requiring the entity to speak. For more details on this and other ideas, see the Healthy Retail Section.

Issues in Design of the Law or Policy

Another barrier to warning labels is poorly designed labels and ineffective placement. A confusing label
design can lead consumers to make ill-informed decisions or to disregard the label.®' Size, color, and
font of the warning text and the label’s placement are all important considerations when developing a
warning label.®? Certain characteristics evince more urgency and attention than others.®® For instance,
research shows that warning labels on products are more effective than warning labels on advertisements
at impacting consumer behavior.®* Additionally, icons and graphics, as seen on tobacco products,
are more impactful than text-based health warning labels on consumer behavior and have the added
benefit of being accessible to those with low literacy, reducing disparities in access.®® That said, icons
and graphics are often harder to get through First Amendment cases as evidenced by graphic tobacco
warning labels being struck down on such grounds.®¢

Case Studies on Warning Labels

California
In 2014, a bill was introduced in California, requiring warning labels on SSBs stating: “STATE OF
CALIFORNIA SAFETY WARNING: Drinking beverages with added sugar(s) contributes to obesity,

SUGAR REDUCTION LAW AND POLICY TOOLKIT: WARNING LABELS ON PRODUCTS | PAGE 54



diobetes and tooth decay.”® The bill garnered support from organizations like the American
Association of Pediatrics, American Heart Association (AHA), California Dental Association,
among others.®® The bill passed the California state senate, but died in California state assembly
committee after a few members abstained,®” potentially due to heavy industry lobbying. ¢ In 2015,
the bill was reintroduced but again died in committee.*’

New York

In 2015, legislators in the State of New York introduced a bill requiring SSBs packages to be marked
with a warning label stating: “SAFETY WARNING: Drinking beverages with added sugar contributes
to obesity, diabetes and tooth decay.”¢? This bill was similar to California’s proposed requirement,
including defining SSBs as, “any sweetened nonalcoholic beverage, carbonated or noncarbonated,
sold for human consumption that has added caloric sweeteners and which contains seventy-five
calories or more per twelve fluid ounces.”¢® This definition excluded any beverage that contained
100% natural fruit juice or natural vegetable juice with no added caloric sweeteners, any product
manufactured as a “dietary aid,” oral electrolyte solution, infant formula, milk products, and alcoholic
beverages.®* Ultimately, this bill died in committee.

New York City, NY

In 2020, the New York City Council passed INT-1326B, The Sweet Truth Act, which requires the
New York City Department of Health and Mental Hygiene (DOHMH) to issue a rule that requires
added sugar notifications on certain prepackaged food items at particular establishments.®® Such a
regulation must designate anicon to be displayed in a clear and conspicuous manner on menus, menu
boards, and the prepackaged food items themselves if the food items contain more than a specified
level of added sugar.¢® While the legislation does not define the level of added sugar to trigger the
notice requirement, it notes that the threshold could include 100% of the daily-recommended amount
for added sugars. The legislation also requires DOHMH to conduct a public outreach campaign to
educate establishments about the requirements within three months of promulgating the regulations.
Departments will have a year after the regulations are issued to comply.®” As of April 2022, DOHMH
has not issued draft regulations.

Philadelphia, PA

In 2020, the city of Philadelphia enacted a sodium warning law similar New York City’s (described
above). Restaurant chains of 15 or more locations nationwide are required to place sodium-warning
labels on menu items containing 2,300 mg of sodium or more.*® Philadelphia’s law requires a warning
symbol and a written warning (“SODIUM WARNING”) next to each menu item. In addition to the
symbol, restaurants must place a sodium warning statement somewhere on the menu so that it is
visible to the customer when ordering.®’ The statement must read: “SODIUM WARNING: Sodium
content higher than daily recommended limit (2,300 mg). High sodium intake can increase blood
pressure and risk of heart disease and stroke.””°

Baltimore, MD

In 2016, Baltimore unsuccessfully introduced a citywide warning label for SSBs that was very similar
to San Francisco’s ordinance. The Sugar-Sweetened Beverages - Warning Bill, required warning
labels that indicated health risks associated with SSBs be placed on menus, at points of purchase,
or on the SSB containers themselves.”' The proposed health notice would state: “Warning: Drinking
Beverages with added sugar contributes to tooth decay, obesity, and diabetes. This message is from
the Baltimore city health department.” Violators of the ordinance could face fines up to $1,000. The
ordinance failed to get out of committee.”?
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MENU LABELING:

Menu labeling policies require restaurants and other food service establishments to disclose calorie
count and other nutrition information to consumers on menus and menu boards. Similar to other
nutritional labeling initiatives such as the federal Nutrition Facts Label, front of package labels, and
warning labels, menu labeling aims to empower consumer choice within prepared-food environments
and nudge restaurants to reformulate products or replace them with healthier options. Recent federal
legislation and regulation requires disclosures of calorie counts and nutrition information by food service
establishments and other prepared-food retailers, as well as vending machines.”®

Following the passage of the 1990 Nutrition Labeling and Education Act (NLEA),”* which established a
uniform and mandatory Nutrition Facts Label on most food packages, scientists,’® advocacy groups,’®
and professional associations,”” began pushing for similar nutrition information to be available to
customers at restaurants.”® Because of this advocacy, legislative interest in menu labeling grew at the
local, state, and federal levels simultaneously throughout the early 2000s, resulting in the enactment of
several laws at the state and local level.”?

To address this patchwork of policies, The Patient Protection and Affordable Care Act (ACA) directed
the Food and Drug Administration (FDA) to develop uniform national standards for menu labeling at
chain restaurants and other similar food retail establishments with 20 or more locations.8% In 2074, FDA
published a final menu-labeling rule requiring covered establishments to:

Disclose calorie information adjacent to standard menu items on menus and menu boards;

Post signage that informs customers of suggested daily caloric intake, with additional nutrition
information available upon request; and

Have additional written information on the premises that includes total calories, total fat,
saturated fat, trans fat, cholesterol, sodium, total carbohydrates, total sugars, fiber, and protein
for standard menu items.?’

The final federal menu-labeling rule explicitly preempts any state or locality from enacting requirements
that are not identical to the federal menu-labeling rule except those which apply to restaurants or similar
food retail establishments that are not part of a chain with 20 or more locations nationwide and so are
not covered by the federal menu labeling rule.®? This means that states and localities can require other
information or require information at additional locations if they are not under the purview of the menu
labeling rule.
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HEALTHY DEFAULT POLICY

What is a Healthy Default Policy?

healthy default policy encourages individuals to consume healthier foods or beverages by

providing people with preselected default food or beverage options that are healthier (for

the purposes of this section, policy/policies is understood to mean law, policy, ordinance,

regulation, or rule).! Healthy default policies still allow consumers to request an item on the
menu that is not the default, but they are designed to “nudge” consumers away from unhealthy foods
and beverages like those high in added sugars. They are among the most widely used solutions to
sugar reduction,? and they can be adopted voluntarily or mandated, for example through a government
ordinance.® Voluntary or opt-in programs allow restaurants to decide whether or not they would like to
serve healthy default beverages.* For instance, several of the leading fast-food chains have voluntarily
implemented healthy default beverages by serving water, milk (low-fat, non-fat, or 1%), and 100% juices
on children’s meals rather than SSBs.® In contrast, mandatory policies require all restaurants to comply
with healthy default policies.®

Businesses and governments can utilize healthy default policies in a variety of environments, including
fast-food meal selection, school lunch programs, and children’s meals at restaurants.” As noted
above, a primary example of a healthy default policy is beverage selection on children’s meals. A local
government ordinance can require restaurants within the locality to feature water, sparkling water, or
milk with no added sweeteners as the default beverage that accompanies children’s meals, unless
the customer specifically requests another drink.2 Customers and policymakers general favor healthy
default policies as they do not ask individuals to reshape their behavior to something more health
promoting, but rather preserve the decision-making capacity of the consumer and allow them to opt-
out, while simultaneously “nudging” them towards the healthiest option.’

What are the Advantages of Healthy Default Policies?

Healthy default is a well-founded model from a behavioral and psychological perspective, as the
policy is designed to “nudge” choices in a direction beneficial to public health without limiting the
options available to the consumer® The policy takes advantage of the human tendency to accept
pre-selected options, or defaults, while also allowing individuals to retain access to all choices, even
those deemed less healthy. Studies show that after regularly exposing consumers to default options,
consumers develop a pattern of behavior in favor of these default options!" These patterns in turn,
can have a lasting impact on long-term health, especially for children and young adults.? Research
also suggests that parents favor healthy default policies as they ease decision-making and reduce
parent-child conflict at fast-food restaurants.®

Applying healthy defaults to fast-food and other food service environments has significant potential
for health improvements, though it is important to note that data on healthy default policies are still
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limited. Studies show that one-third of all children and adolescents aged 2-19 in the United States
consume food from fast-food establishments on a given day.* Given the frequency of consumption,
any program to improve the healthiness of food offered at fast-food establishments, including via
healthy defaults, could have a large impact. As noted above, many fast-food chains and restaurants
have already voluntarily adopted programs limiting sugary drinks in meals served to kids.”® However,
the implementation and efficacy of such voluntary actions have been mixed,' perhaps because fast-
food restaurants may not update their in-person menu boards to reflect the healthy default. Healthy
default policies will be strongest when they are required via government intervention through policy,
rather than adopted as voluntary initiatives.

What are the Most Common Barriers to Implementing Healthy Default

Policies?

There are numerous legal, political, economic, and social roadblocks to overcome when implementing
healthy default policies. It is useful to look at states and localities that have implemented healthy
default policies to understand possible challenges to the policy. Several states, (California, Hawaii,
and Delaware) and cities (Philadelphia, PA, New York City, NY, Durham, NC, Lafayette, CO,
Baltimore, MD, and Louisville, KY) have enacted a healthy default policy.”

Lack of Data

Healthy default policies are relatively recent innovations, developing and maturing along with the whole
field of behavioral economics and “nudge-like” interventions in the last decade or so.® The newness
of these policies means that there is limited data collection on their impact, and the data that has
been collected has been mixed. For example, one study that simulated parents’ ordering choices
for children’s beverages, found the healthy default policy led to reductions in calories ordered from
unhealthy beverages, but the difference was not large enough to be statistically significant.”

Legal Challenges to Healthy Default Policies

As a threshold legal question, cities must ensure that their proposed healthy default policy is not
preempted by state or federal law. Preemption as a legal concept is discussed in detail in the General
Legal Setting section of this Toolkit. In sum, if a state has adopted or prohibited healthy default policy,
then the city or local municipality may be preempted from adopting and enforcing a duplicative or
conflicting policy.?° This is because, higher levels of government (i.e., the state), can pass laws that
prohibit lower levels of government from requiring anything more than or different from what the higher-
level law requires or can forbid lower levels of government from passing certain laws.?! For example, in
Mississippi, the state legislature passed a bill that required the state to issue all regulations related to
food nutrition labeling or consumer incentive items (e.g., fast food toys) at food service operations—
prohibiting local governance on the issue.??

A city or local municipality must also ensure it has the legal authority to adopt a healthy default
policy. As noted in the General Legal Section of this Toolkit, local governments only have authorities
that have been expressly delegated to them through the state. Accordingly, local governments must
have authority over matters concerning public health to adopt healthy default options, which can be
authorized via enumerated powers, Home Rule, and other mechanisms discussed in greater detail in
the General Legal Settings section of this Toolkit.

Issues in Design of Healthy Default Policies

Healthy default policies are only as strong as the ‘default’” option selected and the scope of its
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implementation. Some currently implemented healthy default policies may be less effective because
they include unhealthy options as part of the ‘healthy default’ or they do not cover a wide enough range
of environments. For example, there is a discrepancy over whether to include flavored milk, flavored
water, and fruit juices as healthy default options, given that these may be healthier than SSBs, but
are still high in added sugars.?® Including flavored milk and other beverages high in added sugars as
“healthy default” options may dampen the effect of the policy. Similarly, many of these policies focus
just on beverage-selection at fast-food restaurants, which are low hanging fruit, but also a relatively
narrow environment. To increase the impact of healthy default policies, they should be applied more
broadly to other environments where children eat such as community centers, sports facilities, and
other restaurants.

Issues with Restaurant Buy-In

Restaurants may be reluctant to support a healthy default policy. Restaurants may face obstacles
implementing healthy default policies including changing their menus, their marketing, the types of
products they sell, and their staff training and instructions to meet default requirements.?* For example,
one study found that few restaurant staff offered a default healthy beverage even when required by
healthy default beverage policies.?® Despite poor buy-in on the staff level shown by some research,
evidence shows that there is likely no negative financial impact on restaurants in making children’s
meals healthier.?¢ In fact, research suggests that restaurant chains that offered these options saw
improved sales, increased servings, and more traffic.?’ Moreover, half a dozen large restaurant chains
have demonstrated that this model is financially feasible, having already voluntarily committed to
removing SSBs from being the default on children’s menus.?®. Nevertheless, to dispel any concerns
about increased operational costs or lower sales, policymakers introducing a citywide healthy default
policy, could offer grants or incentives for restaurants to comply.

Healthy Default Case Studies

California

The state of California became the first state to pass a health default policy, S.B. 1192.2° The
Healthy by Default Kids’ Meals low went into effect in January 1, 2019, requiring any restaurant
that sells children’s meals to serve default beverages such as water, unsweetened flavored water,
sparkling water, unflavored milk, or a nondairy alternative that must not contain more than 130
calories per serving.®° Violation is punishable by fines not to exceed $500.%" Preliminary research on
the effectiveness of the policy suggests it was difficult to spread awareness of the implementation
of the policy across the state.®?

Baltimore, MD

The city of Baltimore enacted the Baltimore City Healthy Beverages for Children’s Meals bill in
July 2018.3% This law prevents soda or other sugary beverages from being the default beverage on
children’s meal menus across Baltimore. The law makes the default beverage choices on children’s
menus in food service facilities in Baltimore water, sparkling water, or flavored water with no
added natural or artificial sweeteners, milk or non-dairy milk alternative, or 100% fruit juice or juice
combined with water or sparkling water with no added natural or artificial sweeteners in a serving
size of no more than 8 ounces. SSBs can still be ordered by request, giving consumers freedom of
choice.

Wilmington, DE

The city of Wilmington’s healthy default policy went into effect in 2019.3* This policy, Ordinance 18-
046, requires restaurants to serve default beverages such as water, unsweetened flavored water,
sparkling water, regular low-fat or fat-free milk or a nondairy alternative, or unsweetened fruit
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juice.®® The city of Wilmington also requires restaurants to display default beverages on children’s
menu at their restaurant.¢ Restaurants that do not meet these set requirements face penalties.®”

The policy was implemented without significant media coverage or education campaigns. As a
result, many restaurant workers were unfamiliar with its requirements and still did not comply, as
of two years after the policy was implemented.® These findings suggest communicating healthy
beverage default policies to restaurant owners is an important step to ensuring its effectiveness.
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HEALTHY RETAIL POLICY

What is Healthy Retail Policy?

ealthy retail policies have the potential to reduce consumer access to foods and beverages

high in added sugars (for the purposes of this section, policy/policies is understood to mean

law, policy, ordinance, regulation, or rule). Implementing safeguards in retail environments

increases consumers’ desire to select healthier foods by addressing the fact that unhealthy
foods are often promoted in the retail environment (for the purposes of this section, food or foods is
understood to mean both food and beverages where applicable).! A national study of 8,600 stores—
including supermarkets, convenience stores, drug stores, and dollar stores—found that 88% of these
stores display candy at checkout and one-third (34%) sell sugar-sweetened beverages (SSBs) at
checkout.? Even though shoppers are increasingly expressing concern about the nutritional content of
their food,® this study further found that only 24% of stores sell water and only 13% sell fresh fruits or
vegetables at checkout.* In addition, most of the candy, soda, and chips in checkout aisles are placed
at eye-level and within reach of children.® It is therefore unsurprising that three quarters of parents
report difficulty shopping at grocery stores because unhealthy food is ubiquitous.®

To make matters worse, poor rural and urban areas often lack access to supermarkets, and residents
of these areas often must rely primarily on small stores for their food purchases.” Small stores can
include corner stores, convenience stores, drug stores, pharmacies, general stores, dollar stores, small
markets, and gas stations, which often stock items that have long shelf lives, such as prepackaged
processed foods, sodas, snacks, and alcohol.®

Healthy retail policies either create incentives for or require retail locations to stock nutritious foods
and beverages with the objective of providing fruits, vegetables, water, and other nutritious products
to communities that lack such healthy options. Healthy retail policies encompass a range of actions,
ranging from incentivizing “healthy checkouts,” to imposing restrictions on items sold, or prohibiting
food coupons used at grocery stores to purchase unhealthy food options.” These can be voluntarily
adopted by retail chains or enacted through an ordinance from state or local governments.’® These
policies are designed to improve community health, provide and promote affordable fruits and
vegetables, water, and other nutritious products, and aid in making “the healthy choice the easy
choice” for consumers."

Healthy retail policies help to dispel the false notion that supermarkets, retail, and grocery stores
are nutritionally neutral spaces where buyers have equal opportunities to purchase both healthy and
unhealthy foods.” In reality, unhealthful products are often placed in the most prominent parts of the
stores—checkouts, eye-level shelves, and end caps (which are displays placed at the end of an aisle).™
By contrast, there are few, if any, opportunities to purchase fresh fruits and vegetables outside of the
produce section.” For example, the aisles leading up to a register in a store at the point of checkout
account for a high degree of impulse buying and rarely offer healthful choices.® Strategically located
food products that encourage and facilitate impulse buying ultimately undermine consumers’ efforts
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to purchase healthier foods.® Given the epidemic of overweight, obesity, and chronic disease, the
healthfulness of products should play a more important role in their prominence in retail spaces.

How to Design a Healthy Retail Policy

Healthy retail policies can be implemented at varying levels of government. This means that healthy
retail policies can impact small neighborhoods, communities, counties, or even be implemented across
a state.” The programs can be run by state or local health departments or by private organizations. The
policy design can offer a variety of services to participating retailers including providing refrigeration
equipment or other necessary storage machines or offering technical assistance to employees at these
establishments.™®

When designing healthy retail policies, advocates and policymakers should primarily consider what
products to include, where to display these products, and coalition building.

Incentive versus Requirement

State and local governments can require that retail establishments adhere to healthy retail policies.
For instance, since nearly all business owners are required to apply for businesses licenses at the
state and/or local level, licensing terms can be established that set specific standards for stocking or
display.” It is important to note, however, that local governments must have the authority to regulate
retail operations in order to establish these requirements. As an example, Minneapolis, MN, passed the
Staple Foods Ordinance in 2008, that requires stores with a grocery license to carry vegetables and
fruits, meat, poultry, fish, or vegetable proteins; bread or cereal; and dairy products and substitutes.?®

Healthy retail policies aimed at reducing consumption of sugar should limit the number of SSBs and
other sugar-laden products in particular establishments. One option is to design healthy retail policies
as incentive-based. That is, policies can provide permitting incentives to reduce the financial or
administrative burdens on a business. Alternatively, incentives can come in the form of free publicity for
the business and other financial incentives that will help the business obtain the necessary equipment
or make the necessary renovations to accommodate the new food products. For example, the Mid-
Ohio Valley Health Department in West Virginia offers storeowners discounted grocery permit fees
for stocking nutritious foods.?! The permit fee is reduced by 20% for every new fresh produce item that
is stocked in its store.

Display Considerations

Healthy retail policies should specify where to place the healthy and nutritious food. Placing products
in particular areas of retail establishments, at checkout, for example, increase the likelihood that such
products will be purchased.?? Policymakers should work collaboratively with community members to
develop policies that put healthy and nutritious food items at the point of checkout, at eye-level of
most customers, and near the food items that are most commonly purchased in the store to increase
the likelihood that a customer can see the healthy food options.®

Requiring retailers to develop healthy checkout areas in their establishments is one emerging model.
For example, the Berkeley City Council (CA), unanimously adopted what is recognized as the nation’s
first citywide “healthy checkout” ordinance.?* The healthy checkout ordinance prohibits large retail
stores from selling foods and beverages high in added sugars at at checkout, and instead requires
these stores to sell more nutritious foods and beverages.?® In addition, the Toledo-Lucas County
Health Department in Ohio developed the Eat Fresh, Live Well program that included implementation
of a healthy checkout aisle, wherein only produce was put on display by the cash register.?® Fruits
and vegetable sales increased by 50% and resulted in less produce waste for the store following the
implementation of the healthy checkout policy.?’
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Codalition Building

Barriers to healthy retail policies (discussed in detail below), can typically be addressed through
partnership and resource leveraging. Therefore, it is imperative that when designing healthy retail
policies, government agents, advocates, and businesses consider developing codlitions to address
these challenges. A principle consideration in coalition building is identifying regions or communities
that would benefit most from implementation of a healthy retail policy.?® This will increase the likelihood
that implementation of a healthy retail policy will prove successful as you will have community buy-in.
Next, you should facilitate peer-to-peer networking events to develop or strengthen collaboration with
retail networks or associations. By developing these networks, a larger retailer that has successfully
implemented a healthy retail policy can provide advice and training guidance to smaller retailers that are
considering implementing a similar policy.?’

HEALTHY FOOD FINANCING INITIATIVE (HFFI)#

HFFI is a multi-agency, public-private partnership administered by Reinvestment Fund as the national fund
manager (which was selected by the Secretary of Agriculture) to improve access to healthy food in underserved
areas. HFFl was established by the 2014 United States Farm Bill (2074 Farm Bill) (also known as the Agricultural
Act of 2014 or the Federal Agriculture Reform and Risk Management Act of 2013) and reauthorized in 2018;
although the 2014 Farm Bill authorized appropriations of $125 million until expended, the United States Congress
did not fund the program until 2017, and has only appropriated between S1-S5 million each year since then.*®
Although the program has not seen the level of investment it needs to reach its full potential, projects can be
incredibly impactful; in 2020, targeted small grants (up to $200,000) went to support the establishment of
grocery retail, alternative retail and local food systems, supply chain infrastructure, and e-commerce/grocery
delivery across the country.*” HFF| provides resources to eligible fresh, healthy food retailers and enterprises to
overcome the higher costs and initial barriers to entry in underserved areas. HFFI offers resources such as grants,
loans, technical assistance services, programming, and other forms of support to projects that will improve
access to fresh, healthy foods in underserved rural and urban areas.®° In 2019 and 2020, the HFFI supported 20
projects totaling approximately $4.4 million, which include the following:

The REDCO Food Sovereignty Initiative

Todd County, SD

The REDCO Food Sovereignty Initiative received financial assistance of $150,000 and pursued mobile retail
marketing opportunities on the Rosebud Reservation, which is home to the Sicangu Lakota Oyate. REDCO used
the grant to leverage and expand the successful Keya Wakpala Farmer’s Market and explored the economic
feasibility and impact of operating a year-round mobile market throughout the region.®'

MARSH Community Grocery

St. Louis, MO

The MARSH Food Cooperative received a financial award of $116,455 to help the cooperative develop a
storefront grocery. The MARSH Food Cooperative is a newer nonprofit cooperative organization located in the
Carondelet neighborhood of South St. Louis, a former riverfront industrial neighborhood with low access and high
percentages of families with low income, that has had significant disinvestment and has few fresh food options.
MARSH currently manages and operates a sliding-scale outdoor grocery market and an online grocery ordering
system to build visibility and ownership.52

Sankofa Fresh Stop Market

New Orleans, LA

Sankofa CDC is a community development organization based in the Lower Ninth Ward of New Orleans that
is led by African American residents of the community in which it works. Sankofa CDC operates a successful
weekly open-air produce store that serves as a food hub to work with local farmers, fishers, wholesalers, and
producers to bring their products to market in an underserved community of New Orleans. The HFFI grant award
of $200,000, supported the development of the Fresh Stop Market in a new, green, mixed-use development on
a commercial corridor.53
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What are the Most Common Barriers to Implementing Healthy Retail

Policies?

The most pressing issues that healthy retail policies face is overcoming the arguments of, (1) the
pressure to sell unhealthy food in their establishments; and (2) the challenge with stocking healthy
and nutritious food as a replacement. It is important to first understand issues the retail industry may
present to best develop strategies to overcome these challenges.

Industry Pressures

Given their profit motive, it will likely be difficult to convince food retailers to adopt healthy retail
initiatives voluntarily and they may object to government-imposed models. Retailers’ stocking and
marketing practices focus on maximizing revenue. Food and beverage manufacturers pay retailers
billions of dollars each year to market their products in their establishments, including through favorable
shelf placement, offering discounts for buying foods in bulk like “buy-one-get-one-free promotions™
on SSBs, and other aggressive promotional strategies.®® Changing stocking and product placement
can cause stores to lose income by losing these payments from manufacturers. This creates pressure
on stores not to change product placement. This profit motive perpetuates a cycle of promotion,
advertisement, and procurement that emphasizes unhealthy food products that are high in sugar but
that sell well. These marketing tactics influence what shoppers buy and eat, and can be especially
pervasive and pernicious in BIPOC communities and communities with a high percentage of families
with low income.®' For example, SSB marketing increases when Supplemental Nutrition Assistance
Program (SNAP) benefits are distributed, particularly in neighborhoods with a high degree of SNAP
participation.®? Healthy retail policies seek to disrupt this cycle that results from pursuit of pure
profits—yet, it may be difficult for customers, health advocates, or even health-minded retailers to
change this status quo.

Stocking Challenges

Even if businesses voluntarily implement a healthy retail policy or are required to do so by virtue of a
government measure, stocking healthy and nutritious food as a replacement to unhealthy food may be
challenging. For instance, to increase the capacity of small stores to sell healthy foods, improvements
to the establishment are often necessary such as installing proper display shelving, refrigeration, and
freezers.*® Another important consideration is improving the community perception of a store to raise
awareness about any of the improved interior changes to provide healthier food options.?* This means
that stores often also require exterior improvements such as signage, painting, lighting, and graffiti or
litter removal, all of which carry associated costs that may be infeasible for smaller retailers.

Another stocking challenge is the lack of training and technical assistance needed to ensure
employees are aware of proper food safety standards.®®* Since many unhealthy foods require little-to-
no special temperature or display requirements, some retail establishments have minimal exposure
to how to properly stock, store, and display healthy products such as fresh produce.®® As such, often
these retailers will not have the proper training on adhering to appropriate food safety measures, which
not serves as a disincentive for stocking healthy products, but can also lead to increased food waste.
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IMPROVING NUTRITIONAL IMPACT OF SUPPLEMENTAL NUTRITION ASSISTANCE PROGRAM (SNAP)
THROUGH NUTRITION INCENTIVES AND HEALTHY RETAIL POLICY:

The Supplemental Nutrition Assistance Program (SNAP) (formerly known as the Food Stamp Program), is the
largest anti-hunger program in the United States.? It provides nutrition benefits to supplement the food budget
of needy families so they can purchase food and improve their nutrition and overall health outcomes.®® SNAP is a
federal program that is administered by the USDA Food and Nutrition Service (FNS) in partnership with states.
The United States Congress reauthorizes SNAP every five years in the United States Farm Bill, which is the
primary agricultural and food policy tool of the United States government.

Though SNAP recipients face barriers to securing healthy food with their benefits, there are promising pilot
programs to promote this access. Eighty-eight percent of SNAP participants recently reported facing some
type of barrier to achieving a healthy diet throughout the month.%¢ The most common barrier identified was the
cost of healthy foods.?” Within the SNAP program, there are a few nutrition incentive programs that promote
access to healthy food for SNAP recipients. For example, the Gus Schumacher Nutrition Incentive Program
(GusNIP), first authorized in the 2014 Farm Bill and renamed in the 2018 Farm Bill, provides federal grant
funding to support nutrition incentive programs or produce prescription programs,®® which make additional
dollars available to SNAP participants who spend their benefits on fruits and vegetables.®” Research indicates
that these programs have the potential not only to improve fruit and vegetable consumption and related health
outcomes, but also to deliver financial benefits to retail partners and the overall community.®® Though these
programs are promising, they are not available everywhere.®' Jurisdictions that are interested in increasing
access to healthy foods for SNAP recipients can apply for GusNIP funding to implement a nutrition incentive.

Case Studies of Healthy Retail Policies

Missouri

The Missouri Department of Health and Senior Services (MDHSS) and the University of Missouri
Extension operate Stock Healthy, Shop Healthy, which is a comprehensive, community program
that allows communities to improve access to healthy, affordable foods by working with small food
retailers.®” The two primary components of the program include, (1) working with small storeowners
to improve the quality and variety of healthy and affordable foods they stock; and (2) providing
educational efforts in the community. Results demonstrated an increase of 24% in the amount of
space devoted to healthy foods and beverages at eight of the nine stores, one year after the policy
was implemented.3®

Berkeley, CA

In September 2020, the Berkeley City Council unanimously adopted what is recognized as the
nation’s first citywide “healthy checkout” ordinance.®” Enforced as of January 2022, the Healthy
Checkout Ordinance prohibits large retail stores from selling foods and beverages high in added
sugars at the checkout line, and instead requires them to sell more nutritious foods and beverages.*°
The Ordinance states that:

* Each Large Retail Store shall...ensure that all foods and beverages sold in all Checkout
Areas... comply with the list of qualifying food and beverage categories:

» Beverages with no added sugars and no artificial sweeteners.

e Food items with no more than 5 grams of added sugars, and 200 milligrams of sodium
per labeled serving.

* Fooditems must be in the following categories: chewing gum and mints with no add e d
sugars, fruit, vegetables, nuts, seeds, legumes, yogurt or cheese and whole grains.*

» The ordinance limits this restriction to “commercial establishments selling goods to the public
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with a total floor area over 2,500 square feet and selling 25 linear feet or more of food,” and
offers a comprehensive and clear definition for “added sugars” and “artificial sweetener.”4?

Minneapolis, MN

In 2008, Minneapolis became the first locality to adopt a healthy food retailer licensing ordinance.*3
Called the Staple Foods Ordinance, it required stores with a grocery license to carry food in four
staple food groups including bread or cereal; vegetables and fruits; meat, poultry, fish, or vegetable
proteins; and dairy products and substitutes.** In 2014, the ordinance received an update that
required six additional categories of staple foods to adhere to the requirements from Special
Supplemental Nutrition Program for Women, Infants, and Children (WIC).#®* This update also was
meant to account for storeowner feedback suggesting the available healthy foods be culturally
appropriate.*¢
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HEALTHY PROCUREMENT

POLICY

What is Healthy Procurement?

overnment agencies and organizations with whom these agencies contract procure goods

and services for their foodservice operations.! These agencies purchase food to provide

meals to people in various facilities—airports, parks, correctional facilities, homeless

shelters, juvenile facilities, public hospitals, public museums, child care centers, schools,
sports arenas, and senior centers?—and to sell via retail outlets like vending machines and cafeterias
(for the purposes of this section, food is understood to mean food and beverage were relevant).®
Government agencies generally have discretion over the type of foods they procure. Accordingly,
government agencies can improve the nutrition content of the food they serve—and the health of the
people who eat it—through healthy procurement policies.

Healthy procurement policies use procurement to mandate or prioritize the purchasing of healthier
foods, using requirements for food—for example, established nutritional standards—that are then
incorporated into contractual terms in agreements with food suppliers (for the purposes of this section,
policy/policies is understood to mean law, policy, ordinance, regulation, or rule). When government
purchases goods or services, it typically must engage in a competitive process, called procurement,
to select vendors, and governments can use this procurement process to mandate or incentivize the
purchasing of healthier foods. During the procurement process, potential suppliers submit bids or
proposals in response to procurement documents, often called invitations for bids (IFBs) or requests
for proposals (RFPs) (an IFB is typically used for specific goods which can be supplied by many
vendors whereas RFPs are broader). As part of the procurement process, government can mandate
that the vendor follow certain requirements, it can incentivize adherence to the policy, orit can request
bidders offer their own suggestions on how to accomplish a goal. These requirements or policies are
then incorporated into the resulting contract. Some contracts do not directly purchase foodstuffs, but
rather establish partnerships with food service management companies (FSMCs) who then handle
some or all aspects of procurement.*

Healthy procurement policies generally leverage the large purchasing power of the government to
promote public health. They aim to align a government’s purchasing practices with its goals, policy
preferences, and public health messaging. For example, a government that is focused on reducing
childhood obesity can choose to contract with only companies that agree to ban the sale of sugar-
sweetened beverages (SSBs) at community centers in addition to increasing nutrition education and
promoting physical activity.

Beyond their practical impact in promoting health, healthy procurement policies have independent
political value, allowing government to “put its money where its mouth is” and elected officials to
take action on issues otherwise outside of their jurisdictions. Healthy procurement policies may also
encourage producers to reformulate their products to meet standards.
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The Good Food Purchasing Program (GFPP)

The Good Food Purchasing Program (GFPP) is a metrics-based, flexible framework that can be adopted by
governments and help them direct their buying power toward local economies, environmental sustainability,
valued workforce, animal welfare, and nutrition.® This program is broader in scope than traditional healthy
procurement policies that are focused almost exclusively on healthier nutrition options, as it focuses on
developing a procurement model that improves food system functioning on many levels. ¢ Through the program,
the Center for Good Food Purchasing (the Center), works with institutions or governments to establish
supply chain transparency from farm to fork, conduct a baseline analysis of current purchasing practices
and their alignment with the Good Food Purchasing Standards, assist with goal setting, measure progress,
and shift towards a values-based purchasing model.” The Center works with local lead partner organizations
to implement the program that meets requirements across five value categories. Once the participating
institutions meet these requirements, the Center issues a verification seal. & This program has been adopted
by large cities and school districts across the country including Los Angeles (CA), Chicago (IL), Boston
(MA), and school districts like Oakland (CA), San Francisco (CA), and Cincinnati (OH).° Most recently, as
part of New York City, NY’s commitment to the GFPP, the New York City Mayor’s Office of Food Policy
in partnership with the Department of Health and Mental Hygiene announced the release of the updated
New York City Food Standards for Meals and Snacks Purchased and Served and the New York City Food
Standards for Beverage Vending Machines '

Los Angeles, CA, serves as an example of a successful adoption of the GFPP at the city level. In 2012, the
City of Los Angeles and Los Angeles Unified School District (LAUSD) adopted a procurement policy in-
line with the GFPP values.? Since then, the city has begun sourcing foods that are healthier, local, and more
sustainable.™ For example, LAUSD now sources 50 to 72% of its produce from within 200 miles of the school
Additionally, one of the district’s main vendors has made significant changes to meet the new procurement
standards, including sourcing wheat from California farms and changing its recipe for bread.™ The adoption
of the GFPP has also supported workers in the food industry through the development of unions at supplier
sites’® Since its implementation in 2012, LAUSD’s commitment to the GFPP has shown that its over
600,000 students ate healthier, reformulated products, including lower-sodium bread products made without
high fructose corn syrup.”

Healthy procurement policies can be designed to meet a jurisdiction’s goals, needs, ambitions and
political realities. They can aim big and broadly prohibit the purchase and sale of non-nutritious food
at all covered locations. Alternatively, they can make targeted strategic interventions at high impact
points, for example, mandating inclusion of healthy foods in vending machines that would otherwise
be filled with SSBs and candy, as in the Power Vending program in Portland, ME, discussed below.
'8 While a more broadly and less defined program may seem less effective, in actuality, it might avoid
some of the political pitfalls associated with narrower and stricter policies.

Research shows that healthy procurement policies work. An analysis of 34 healthy procurement
policies found that these policies were “nearly always effective” at increasing access to healthy
food and contributing to more purchases of healthy foods and less purchases of foods high in fat or
sodium.”” After Philadelphia, PA, implemented a healthy vending machine policy, sales of healthy
snacks increased from 8% to 40% of all snack sales and sales of healthy drinks increased from 36% to
46% of all beverage sales.?° Similarly the “Fresh Program® in California, incentivized use of local foods
and sourcing from small- and mid-sized farms and resulted in a 58% increase in fruit and vegetable
sales in schools.?’ In designing a healthy procurement strategy, agencies should weigh their overall
goals, political feasibility, and other considerations to create a policy that best fits their institutional
abilities and priorities. For example, provisions regarding nutritious food might be paired with “buy
local” provisions—or other provisions—to achieve several institutional goals through one policy.?? Each
jurisdictions’ political and practical calculus will be different and so their healthy procurement policies
will necessarily look different both on paper and in reality.
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When these considerations are properly balanced, healthy procurement policies can leverage the large
purchasing power of the government to promote public health, to advance other policy goals, to attract
political champions, and to minimize public pushback against the ultimate changes.

How Can a Healthy Procurement Policy Be Implemented?

Healthy procurement policies can be implemented at both the state and local levels.?®

State-Level Procurement Policies

At the state level, states can create healthy procurement policies via legislation or executive order.
Legislatures can pass laws directly requiring healthy procurement policies for government purchasing.
Forinstance, these laws could establish nutritional standards for food purchased or sold by government,
or limit or even ban the purchase or sale of certain foods or beverages like SSBs. ?* Legislatures can
also delegate the creation of healthy procurement policies to state agencies.?® Alternatively, state
governors can issue executive orders requiring agencies to follow particular nutrition standards or
to ban the sale of a particular food product.?® The reach of these policies will depend on the state
government’s control over local governments.

For example, Governor Deval Patrick of Massachusetts issued Executive Order 509, which
establishes nutrition standards for food purchased and served by state agencies.?’ This executive
order applies to all state agencies in the Massachusetts Executive Department, including offices,
boards, commissions, agencies, departments, divisions, councils, and bureaus that have been or will
be established.?® It requires that each agency ensure that it purchases and provides food that meets
defined nutrition standards as set forth by guidelines established by the Massachusetts Department
of Health.??

Local-Level Procurement Policies

At the local level, there are many actors who can implement healthy procurement policies, such as
legislative bodies, school boards and executive officers of schools, and sometimes by executive
order. At the city or county level, the council can pass an ordinance, resolution, or motion, requiring
the city or county departments to purchase healthier foods.®° Councils can also require city or county
health department to purchase particular foods or pass a healthy procurement policy that requires
the health department to set particular standards.®' For example, the City Council of the City of
Portland, ME, approved the Power Vending program, which calls for at least 60% of foods in all onsite
vending machines to consist of healthier options.3? Similarly, Suffolk County, NY, passed a law, which
establishes nutrition guidelines for foods and beverages sold through vending machines, concession
stands, and cafeterias on county property.®® For school districts, school boards can also create healthy
procurement policies.?*

Alternatively, like governors at the state level, mayors can issue executive orders requiring healthier
food purchases in city-level executive departments.®® However, these executive orders may not always
be binding and may sometimes be overridden by the city council 3¢

How to Design a Healthy Procurement Policy

Healthy procurement policies can be adapted to fit the particular institution, implementing body,
and nutrition needs of the target population. They can vary in terms of scope and impact. They can
use existing nutrition standards, require a certain number of servings of a given food category, or ban
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certain foods altogether. They can cover all food purchased or sold by government or only cover select
actors or locations. At their most impactful, healthy procurement, policies can be used to support
the health of individuals who get almost all, if not all, of their food and beverages from government
institutions. For example, people staying in hospitals or living in prisons that are owned and operated
by the government. At their least intensive, healthy procurement policies can be as simple as changing
what food or beverages can be sold in vending machines in schools or government buildings.

Healthy procurement policies aimed at creating healthier meals should detail exact nutrition standards
that an agency or institution must follow. Federal nutrition standards such as the Dietary Guidelines
for Americans (DGA),*’ or tools such as USDA’s MyPlate,*® can be used as a foundation for devising
the policy’s nutritional standards because these guidelines generally are otherwise non-binding.®?
When considering sugar consumption recommendations, it is important to note that policymakers
and advocates should follow more health-conscious recommendations, which may differ from
standards such as those suggested in the DGA. Guides such as the American Heart Association’s
(AHA) Healthy Workplace Food and Beverage Toolkit,*° and the National Alliance for Nutrition and
Activity’s Model Nutrition Standards,*' can also be instructive.*? Important considerations to make in
an effort to reduce sugar consumption are the nutrition standards surrounding both naturally occurring
and added sugars. If policymakers want to ensure that the government institutions adhere to lower
sugar consumption, both naturally occurring and added sugar content should be taken into account to
ensure that the total nutrition standards reflect a lower quantity of permissible sugar content.

To help with this process, healthy procurement policies should also set nutritional standards for
individual food items. For example, a policy could specify that all juice served must be 100% fruit juice
with no added sugar, or that cereals served cannot contain more than 10 grams of sugar, as seen in
New York City, NY’s Standards for Meals and Snacks Purchased and Served by city agencies and
their contractors.*?

Policies should also focus on food groups rather than referencing nutrition standards. Policies should
specify that a dining service must provide a certain number of servings of different food groups—e.g.
protein, dairy, or grains—and define what constitutes a “serving” under each group. For example, in
Minnesota, jails are required to offer at least two servings of protein a day. The regulation details what
portion of foods is considered a serving: one-half cup of cooked beans, two eggs, or two tablespoons
of peanut butter, among other options.**

Lastly, policies can ban certain products or ingredients like high fructose corn syrup altogether, as
the New York City (NY) Department of Education does in their Prohibited Ingredients list.*> These
restrictions pertain specifically to the New York City public school system.

In addition to setting procurement policies, policymakers should create implementation guides that
help staff and contractors charged with making, buying, or serving the foods know how to comply
with the standards.*® In the case of meals or snacks, an implementation guide should provide sample
recipes or meal plans. For procurement policies focused on vending machines, an implementation guide
should suggest snacks that meet standards or provide tips on what to look for on nutrition labels when
purchasing snacks for the vending machine.*” Implementation guides help ensure the effectiveness
of any healthy procurement policy created. As a previously mentioned example, the New York
City, NY, Department of Health and Mental Hygiene issued the New York City Food Standards
Implementation Guide for Meals and Snacks Purchased and Served, which provides examples and
tools to implement the New York City Food Standards in programs serving adults and children.*®
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What are the Advantages of Healthy Procurement Policies?

Healthy procurement policies have the potential to increase overall demand for healthier products,
influence reformulation of foods by food manufacturers, and increase the availability of healthier foods
to the public.#’ Healthy procurement policies are particularly useful because they touch populations
that can most benefit from nutritional support including preschool and school-aged children,
teenagers, hospital patients, the elderly, those living in public institutions, and the incarcerated.®® For
many of these populations, government-run food programs provide a substantial proportion of their
daily caloric intake, presenting a unique opportunity for governments to support healthier populations.
As previously mentioned, across an analysis of the results of a variety of healthy procurement policies,
34 studies were identified and found to be effective at increasing the availability and purchases of
healthy food and decreasing purchases of unhealthy food, including foods with excess sugar content.

Healthy procurement policies also afford governments the opportunity to leverage their market power
to influence the availability of quality food options and to advance other food-related policy goals,
like reducing sub-therapeutic antibiotic use in farm animals. For instance, by setting standards for
specific institutions, such as requesting antibiotic-free chicken in schools, a larger national market
for antibiotic-free chicken is created, with demand changing the practices of chicken producers.®'52
Healthy procurement policies create a positive feedback loop: by increased demand for and availability
of healthier food, the food will likely become less costly, reducing government’s food costs and
increasing consumer access.®® In addition to the influence on the food and beverage industry, healthy
procurement has the potential to unite advocates in the promotion of healthy food.®* Educators, public
officials, food producers, community organizations, and local businesses may all benefit from effective
food procurement programs, as they can be designed to meet multiple parties’ goals.®® As a result,
these policies have the potential to garner further support than other more controversial policies, such
as SSB taxes.®

What are Common Barriers to Implementing a Healthy Procurement Policy?

Despite these advantages, healthy procurement policies still face barriers to implementation, such
as cost or community resistance. Resource strain can be a significant barrier to the creation or
continuance of healthy procurement policies. Not only can the cost of food increase with the adoption
of a procurement policy, but also the cost of labor and equipment: some school cafeterias or other
government kitchens lack the appliances or human effort necessary to actually prepare foods that
meet the proposed nutrition standards and thus, funding is needed for new equipment.®” Additionally,
the government implementing the policy may have to reallocate time or hire new staff to monitor the
procurement program if significant changes are adopted.®® Institutions can also lose revenue when
they adopt healthy procurement policies.®” For example, a school may lose income from a vending
machine that used to sell SSBs.¢°

Community pushback can also make it difficult for local governments to adopt healthy procurement
policies. Community members may feel that they should have ultimate control over their diets, or that
the procurement policy standards differ from what they would consider to be healthy.¢? For example,
in New York City, NY, schools, some parents were against a “Meatless Mondays” policy because
they did not believe meat to be an unhealthy component of their children’s diets, and felt that they,
as parents, should determine their children’s diets.®? If procurement programs are politically unpopular
and costly, they may be vulnerable to budget cuts, repeal, or state preemption laws.%3

SUGAR REDUCTION LAW AND POLICY TOOLKIT: HEALTHY PROCUREMENT | PAGE 80



To overcome some of these obstacles, health researchers, advocates, and officials should work to build
widespread buy-in for the policies.®* Advocates of policies should be able to explain to all stakeholders
why the healthy procurement policy is valuable for reducing the consumption of sugar.®® Additionally,
advocates should be prepared to have a response to any concerns raised regarding the policies.®® To
address some of these concerns, policymakers and advocates should involve community leaders in the
process of designing these policies from the beginning. For example, drafters of a healthy procurement
policy in schools may reassure parents that they will provide foods that are part of a child’s culture or
may set aside money to upgrade school kitchens.®’

Case Studies of Healthy Procurement Policies

Alameda County, CA, established nutrition standards for vending, meetings and events,
catering, and cafeterias with the adoption of the Alameda County Board of Supervisors healthy
procurement policy in 2009.¢¢ This policy required that 50% of food and beverage items available
at county-funded meetings and events be healthier options, including items available in vending
machines on county-owned or leased property.®’ It further required that these healthy options be
placed in easily visible locations.”®

Philadelphia, PA, established a healthy vending policy for vending machines on property owned or
leased by the city.”! The policy required that two-thirds of items meet healthy snack criteria and
that these items be prominently placed and competitively priced.”? SSBs had to be 12 ounces or
less and did not count as healthy choices.”® Additionally, water had to be less expensive than the
SSB options.” After the implementation of the policy, sales in healthy snacks increased from 8%
to 40% of all snack sales and sales in healthy drinks increased from 36% to 46% of all beverage
sales.”®

The state of Minnesota specifies nutrition requirements for meals served to people who are
incarcerated, based on a 2,400-calorie diet consistent with the DGA and Dietary Reference
Intakes.” A state statute specifies that daily meals must include a least two servings of
protein foods equal to 14 grams of protein each, including meat, eggs, fish, legumes, and meat
alternatives; two servings of dairy foods; at least five servings of fruits and vegetables, at least
one of which must be vitamin C-rich and vitamin-A-rich; and at least six servings of whole grain or
enriched cereal and bread products.”” Prison facilities are also encouraged to limit servings of fats
and added sugars.”® Additional food from any food group may be provided to meet the daily calorie
requirements, as long as all other minimum serving requirements have been met.””

In Riley County, KS, the Riley County Fair Board established a healthy procurement policy for the
Riley County Fair Food Stand at the 2074 Riley County Fair.8° The policy required at least 50% of
foods sold at the stand to meet minimum nutrition standards.®’ Additionally, the chosen vendor to
run the food stand was required to sell the foods meeting the nutrition standards at prices that
were equal to or less than that of the other food offerings that did not meet these standards.®?
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PUBLIC AWARENESS

CAMPAIGNS

What are Public Awareness Campaigns?

ublic awareness campaigns are multifaceted, comprehensive efforts that utilize messaging,

public education, and public relations to help reach a specific goal.! Public awareness campaigns

can educate communities about the risks of particular foods or beverages—such as those

high in added sugar—and therefore discourage the sale and consumption of these products.?
This is particularly useful, as many consumers lack awareness of the serious health effects resulting
from the excess consumption of sugar.® Public awareness campaigns are at their best when they are
collaborative with community members, health professionals, and other advocates and can serve as
strong educational tools that impact a variety of stakeholders. These campaigns may be launched as
a standalone policy initiative, or in conjunction with a government or industry-led intervention to change
the status quo of food sales, distribution, purchasing, and consumption habits.

What are the Advantages of Public Awareness Campaigns?

In general, evaluation of awareness campaigns for community health show promising results
because public awareness campaigns can successfully change consumer attitudes about the
risks of sugar consumption, in turn leading to behavioral changes.* Anti-smoking campaigns helped
pave the way in the space of utilizing public awareness to reduce harmful behavior and have shown
to be particularly effective when paired with related policies.® From a policy perspective, public
awareness campaigns are a relatively straightforward strategy for engaging partners towards a
common goal, and are often cited as the most feasible sugar reduction strategy, especially related
to sugar-sweetened beverage (SSB) reduction, because they typically face less opposition.® Some
campaigns even encourage specific actions, such as making a pledge to reduce SSB consumption by
a particular amount.” Launching a campaign helps generate momentum, create sustained awareness
of the issue, and engage community members focused on changing consumer attitudes.®

Some campaigns utilize countermarketing to combat deceptive marketing practices in the food
and beverage industry. Countermarketing is a mass-media communication strategy used by public
health organizations in recent years to counter industry advertising, promotion, and other media
influences, such as targeted imagery in movies.” The truth® Campaign for tobacco, illustrates the
effectiveness of countermarketing campaigns.® The truth® Campaign is a branded, national smoking
prevention campaign designed to reach at-risk youth, ages 12 to 17 years, primarily through edgy
television advertisements with an antitobacco industry theme." The campaign features fast-paced,
hard-edged advertisements that present facts about the addictiveness of smoking, the number of
deaths and amount of disease attributed to smoking, the ingredients found in cigarettes, and the
deceptive marketing practices of the tobacco industry.'? This campaign differs from other campaigns,
such as a “just say no™ approach, in that it does not preach or tell viewers not to smoke, but merely
conveys valuable information and encourages viewers to make up their own minds about the tobacco
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industry.® Ample evidence suggests that this countermarketing approach to discouraging tobacco
use is successful, so much so that the Centers for Disease Control and Prevention (CDC), have
authored a guide for tobacco control program staff in health departments and national organizations
that describes the best methods by which to design and implement a counter-marketing campaign
like truth®#

What are the Most Common Barriers to Implementing Public Awareness

Campaigns?

Translating Messaging into Action

While data suggests that public awareness campaigns are effective at increasing consumers’
awareness about the dangers and presence of sugar in foods and beverages, this awareness is not
necessarily matched by sustainable, responsive action.® One study found that, following exposure
to a media campaign aimed at sugar reduction, approximately 80% of people intended to reduce the
amount of SSBs they offered to their children, yet there was no significant change in self-reported
consumption.® A further complication in translating knowledge to behavior change is lack of
understanding. Recent research indicates societal barriers and confusion over what products contain
sugars often prohibit long-term progress in changing consumer behaviors” For example, surveyed
individuals have reported confusion over ‘good’ and ‘bad’ sugars, difficulty swapping unhealthy foods
for healthier versions, time constraints due to busy lifestyles, and peer pressure from others who allow
their children or those in their care to consume sugary foods and beverages.'

However, as previously mentioned, the success rate of countermarketing campaigns influencing
tobacco usage as well as the overwhelming evidence in favor of antismoking public awareness
campaign, suggest that such campaigns can reduce harmful health behaviors.” More detailed
examples of successful public awareness campaigns can be found in the Case Studies on Public
Awareness Campaigns subsection.

Cost of Public Awareness Campaigns

A major barrier to this policy approach is that it can be costly. A study that analyzed two multiplatform
media campaigns discouraging SSB consumption called, “Live Sugarfreed” (NJ), and “Howard
County Unsweetened” (MD), concluded that while public health counter-advertising can help
consumers make healthier choices, the campaigns required substantial funding.?° Live Sugarfreed cost
$206,950 per year in advertisement placements to make 27 million “impressions”—impressions refer to
the number of times a campaign advertisement was displayed on a web page or viewed on television—
and Howard County Unsweetened, required approximately $800,000 per year, accomplishing 17
million impressions.?! Cost is an important consideration given the limits of government health budgets
towards public health activities, including public awareness campaigns.

An alternative solution to adopting a mass-media campaign for SSBs or sugary foods would be to
adopt a cost-effective social media campaign. Social media is considered a inexpensive and quick tool
to disseminate health messages and health communication.?? While data is limited in terms of social
media utilization in SSB and other sugar reduction health campaigns, these platforms afford public
health officials and government agencies an opportunity to efficiently reach a large population.

Another consideration in overcoming the cost of public awareness campaigns may be found through
“Social Marketing” utilizing Supplemental Nutrition Assistance Program Education (SNAP-
Ed) funds.?> SNAP-Ed is an evidenced-based program that helps people lead healthy, active lives,
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teaches people how to make affordable and healthy choices with their SNAP dollars, and how to stay
physically active.?* SNAP-Ed partners with state and local organizations and its initiatives include
nutrition education classes, social marketing campaigns, and efforts to improve policies, systems, and
the environment of communities.?> SNAP-Ed is funded through the Nutrition Education and Obesity
Prevention Grant Program in the Healthy, Hunger-Free Kids Act of 2010.2¢ Social Marketing is the
process of combining commercial marketing methods and public health approaches in order to achieve
significant, large-scale public benefits.?” These methods can include formative research and pilot
testing, paid or public service advertising, and other forms of mass communications such as interactive
websites, social media public relations, or earned media and promotions.?® The concept being to deliver
nutrition messages to the SNAP-Ed audience.?’

Issues in Design

Public awareness campaigns may suffer from poor messaging in their design. Some campaigns may
be perceived as shifting the blame to the individual consumer for making the “wrong” choices, rather
than raising awareness around the diet-related diseases attributable to excess consumption.®® For
instance, campaigns have previously promoted reducing body fat as a way to counteract the impacts
of SSBs.®' These campaigns do not address other forces that play into consumer behavior, such as
industry marketing, which is designed to increase consumption of sugar among targeted groups, or the
general inequities in access and systemic barriers mentioned earlier in this Toolkit.%?

To avoidissues in the design of public awareness campaigns, it is best to take the approach of promoting
“weight neutral messaging,” that focuses on environmental, social, and marketing influences relevant
to the intended audience.®?

Case Studies on Public Awareness Campaigns

Rethink Your Drink
California

YOUR._ DRINK

Beverages: Make Every Sip Count

] What's in Your Drink? Nutrition Facts
Read the Label ==

Find the serving size.

When Choosing Drinks, Ask:

How can | make every sip count? Drink natural,
nutrient-packed beverages like milk, 100%
juices and water to boost your nutrition. ithiiselr

Omee container isn't always one

Did | drink 2-3 cups of milk serving. This container has 3
today? If not, drink low-fat or servings. Drinking the whole
fat-free milk to build strong P : container is 510 calories!
teeth and bones, '

Am | thirsty? Choose water to
stay hydrated without adding
extra calories. Use tap water
and add ice cubes to save

Limit added sugars.

Read ingredients.
Milk o 100% juice should
be listed first.

_, r Drink? Choose Most Often  Drink Less Often

money. Add flavor with sliced
fruit or cucumber.

What if | don't like the taste of
tap water? Leave water

overnight in an open container. Water Soda

Chlorine evaporates so water TM" d'“l‘m;mm )

tastes better. R O e Milk: Low-fat or fat-free zp_or:s drinks, energy
Compare your cup here. Then 58 rinks

What should | do with the large Yok v ekl s B 100% juice

Fruit-drinks

drink from a meal comba at fast
food restaurants? Substitute
low-fat or fat-free milk, water
or split a drink with family

ch drinking,

e Unsweetened beverages
Sweetened teas, coffees

and other beverages

| Will Drink More: | Wil Drink Less: |5

e 213, B g oy et (WAL

~- 3
- e e e, 50 s

The California Department of Public Health (CDPH) Nutrition Education and Obesity Prevention
(NEOPB) launched the Rethink Your Drink Campaign, which is designed to inform users about the
relationships between SSB consumption and increases in rates of overweight and obesity.?* The
campaign aims to educate children and adults in households with low income about healthy drink
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options by encouraging consumption of water. The program specifically provides nutrition education
and recommendations on ways to improve overall health, particularly by reducing consumption
of soda, energy drinks, and sports drinks.?® The program established social marketing and direct
education materials including curricula and lesson plans, posters, fact sheets, and other handouts
for dissemination in school and community-based settings, like after-school programs.®¢ A study
analyzed the effectiveness of the Rethink Your Drink Campaign, and determined that the overall
intervention resulted in a 3% decrease in consumption of soda, 4% decrease in consumption of fruit
and sports drinks, and 6% overall decrease in SSB consumption among adults.®’

Shape Up SF
San Francisco, CA

©Open Truth was developed
by Shape Up San Francisco, ea

with funding from Matta Fund. "
disease

> A
o ‘0.0

™ open tru

SUGARY DRINKS ARE MAKING US SICK OPENTRUTHNOW.ORG

The San Francisco Department of Public Health established Shape Up SF, which is a coalition
of health-focused organizations that launched Open Truth, a countermarketing campaign
that focused on countering the targeted marketing of SSBs to Black and Latino youths.®® This
campaign formed a partnership with Youth Speaks, a youth-centered arts education program to
engage in the creation of the messaging for the campaign and even some of its dissemination.®’
The campaign featured testimonial videos of youths of color sharing their thoughts on targeted
marketing from the food and beverage industries.*°

Youth Sugar Sweetened Beverage Countermarketing Project
New York City, NY

OON'T LET SUGARY DRINHS
CATCHYOU DR ELSEITS ... Sugary drinks are the single

largest source of added sugar
in our diets.

#THINKBEFOREYOUDRINK

(2D (&
The City University of New York (CUNY) Urban Food Policy Institute (Institute) in New York City
led a Youth Sugar Sweetened Beverage Countermarketing Project with students from A. Philip
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Randolph High School.*' This project had students develop countermarketing posters against SSBs,
which focused on exposing the motives of SSB manufacturers.*? These posters were displayed in
areas of the city with high rates of diabetes, such as East Harlem.*® Building on this campaign, the
Institute published an article assessing the connection between anti-tobacco campaigns and sugar
campaigns and concluded that it is likely that lessons drawn from the tobacco campaigns could
lead to successes in these sugar reduction campaigns.*

Don’t Mute My Health
Washington, D.C.

Money spenton
¢ M advertising junk
food and sugary ] .
drinks on Black- 5168

targeted Million
television...

In 2019, the #DontMuteMyHealth grassroots movement began in Washington, D.C., to “reclaim
community health from outside influences and interests.”*®* The campaign primarily focuses on
engaging with community members in the 5%, 7, and 8 Wards of Washington, D.C., to promote
equitable access to healthier lives.*® The movement has launched multiple campaigns, including
a campaign that discusses the impact of sugar on D.C. communities, particularly the effects of
the food and beverage industry’s marketing tactics on Black communities.*” Due in part to the
widespread and community-oriented nature of this campaign, members of the D.C. Council have
proposed an SSB tax.*8
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Other Considerations

side from the above-mentioned policy solutions to reduce sugar consumption, there may

be a number of additional opportunities worth considering (for the purposes of this section,

policy/policies is understood to mean law, policy, ordinance, regulation, or rule). While the

below list is not all-inclusive, it highlights other policy solutions that may be worth further
exploration.

Portion Size Limits

Portion sizes are defined as “the amount of food that you choose to eat for a meal or snack,” by
the National Institutes of Health.! People’s chosen portion sizes may differ from serving sizes—the
measured amount of food or drink—that are pre-apportioned by food and beverage manufacturers
and recommended by regulators.? The United States is known for its large portion sizes, with research
indicating that over the last several decades, adults and children in the United States are increasingly
consuming larger portions, notably in fast-food restaurants and at home.® As an example, the average
portion size of a single SSB was 6.5 ounces over 20 years ago, and now, many consumers consider a
20-ounce container to be one portion.*

Research has demonstrated that increasing portion sizes of food items given to participants results
in increased consumption by both adults and children.® Similarly, when participants consumed larger
portions of SSBs alongside food, they did not decrease the amount of food consumed to compensate
for the increased energy consumed from the beverage.® To make matters worse, since calories from
SSBs are poorly regulated by the body, larger portion sizes of SSBs may result in a significant increase
in total calorie intake.”

As such, policymakers and advocates have considered creating regulations limiting the portion sizes
of foods and beverages. For example, in 2012, the New York City (NY) Board of Health passed a
regulation that banned the sale of SSBs in containers above 16 ounces across the city’s food
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service establishments including restaurants, fast-food establishments, delis, movie theaters, sports
stadiums, and food carts.®? The regulation, however, did not apply to drinks sold in grocery stores, as
those locations are regulated by the state.” The regulation also excluded drinks that were more than
70% fruit juice, diet sodas, drinks with at least 50% milk or milk substitute, and alcoholic beverages.™

While the regulation received strong support from then-Mayor Michael Bloomberg and through oral
and written comments, it also garnered significant opposition including from the leading beverage
manufacturers’ The opposing companies claimed the limit would affect families with low income in
a negative way was opposed by the New York State Conference of the NAACP and the Hispanic
Federation.? The amendment was ultimately repealed because the court said that the Board of
Health exceeded the scope of its delegated authority using a very unique New York state law test.™

While this demonstrates an example of a failed attempt at implementing a portion size limit on SSBs,
there are important lessons that can be learned should other communities entertain implementation
of a similar policy. The main legal argument under consideration in the lawsuit was the finding that
the Board of Health impermissibly acted in a legislative capacity, violating the separation of powers
doctrine.™ The important element that can be gleaned from this ruling is that public health boards
and commissions can only work within the specific grant of authority, which occurs through the state
constitution, specific legislation, or both (this concept is discussed in greater detail in the Legal
Setting section of this Toolkit)." It is imperative that policymakers and advocates from other states
and localities understand that the New York City decision was specific to a particular New York state
law test, so there is a likelihood that the outcome in other states could be different. Therefore, prior to
pursuing a policy solution in portion size limits, public health officials or commissions should work with
local legal counsel to ensure that their authority is broad enough to allow enactment of such a policy.

Second, leading research has demonstrated that portion sizes can affect how much people consume
in an eating occasion.” For example, in a study that evaluated demographic groups likely affected by
national portion size regulations modeled on policy language and scope from both New York City, NY,
and the state of California, it was found that up to 14.71% of adults would reduce their overall SSB
consumption under the California model.® Another study found that portion-size caps at an event
arena were associated with customers’ purchasing and consuming fewer ounces of SSBs."” Therefore,
while the policy failed in New York City, governments should feel encouraged that the preliminary data
surrounding portion size limits suggests it can be an effective policy.

Food Service Guidelines

Food Service Guidelines (FSGs), are standards for healthier food and beverages and food service
operators in worksite and community settings.?® FSGs are similar to health procurement policies
and many of the considerations discussed under the Healthy Procurement section of this Toolkit are
relevant to FSG consideration. These guidelines have the opportunity to contribute to the health and
wellness of employees, change the social norms to create expectations for healthier food and beverage
availability, strengthen local food systems, improve facility management of natural resources, and
reduce harmful environmental impacts.?

FSGs are typically found in federal, state, and local government facilities.?? For example, the Food
Service Guidelines for Federal Facilities is one of the most comprehensive set of guidelines available.?
It includes standards for food and nutrition, facility efficiency, environmental support, community
development, food safety, and behavioral design.?* Similar standards can be used in a variety of other
non-governmentally run facilities.?® For instance, FSGs can be implemented in both public and private
settings within an individual state or community including in hospitals and other healthcare facilities,
colleges and universities, private businesses, parks and recreation centers, stadiums, cafeterias and
cafés, concession stands, small markets, and vending machines.
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Public health officials, policymakers, and advocates can work together with local businesses and
other food service establishments to draft FSGs, similar to the Food Service Guidelines for Federal
Facilities. Specifically related to sugar reduction, since the FSGs for federal facilities uses the Dietary
Guidelines for Americans (DGA) as a guide on what to recommend,?® the FSGs in state or local
communities can also make recommendations that are aimed at reducing sugar consumption. Such
strategies can have successes as seen through the Local Action Institute’s FSGs?’ in Erie County,
NY,?® Multnomah County, OR,? and at the University of Pittsburgh. The University of Pittsburgh
improved its on-campus food service by issuing an FSG to prioritize student health, the environment,
and the local economy.®® The university saw a 25% annual increase in healthy, plant-based menu
options in on-campus dining facilities and food retail outlets.®!

Joint Efforts in Opposition To or To Repeal State Preemption Laws

Preemption laws (discussed in the Legal Barriers section of this Toolkit), can serve as considerable
roadblocks to implementation of sugar reduction law and policy solutions. One potential avenue to
address state preemption laws is to lead joint efforts in opposition to or to repeal these laws.

The success for such action is variable however, a recent ruling regarding the California state
preemption law on SSB taxes serves as a beacon of hope for such efforts. In 2018, the Californian
legislature passed a bill preventing cities from raising taxes on SSBs and other groceries through
2031 (this is discussed in greater detail in the Sugar-Sweetened Beverage (SSB) Tax section of this
Toolkit).*? In a lawsuit filed on behalf of Cultiva La Salud, an organization dedicated to creating health
equity in the San Joaquin Valley, CA and a member of the Santa Cruz City Council (CA), with the
support of ChangeLab Solutions and the American Heart Association (AHA), the plaintiffs argued
that the 2018 bill violated the rights of cities.®® They argued that the 2018 bill included a penalty
provision specifically designated to prevent charter cities from asserting their constitutional power
over municipal affairs.?* By law, charter cities have more say in their overall governance, as opposed to
general law cities, which are granted their authorities through state laws.

On October 12, 2021, the Sacramento County (CA) Superior Court ruled that the penalty provision
was unconstitutional as it penalizes a city that lawfully enacts a sugary drink tax by taking away
that city’s sales tax revenue.®® As a result, Californian charter cities can no longer lose their sales tax
revenue should they choose to move forward with an SSB tax. While this decision does not remove the
prohibition of local SSB taxes outright, it does remove the financial threat of removing tax revenue
from charter cities that choose to adopt a tax.

It is also important to note that litigation is not the only method by which to challenge preemptions
bills. Advocates can lobby for and policymakers can pass state legislation that either prevents the
passage of preemption laws associated to sugar reduction policies or repeal existing preemption bills.
Therefore, advocates should work towards garnering support from multiple stakeholders interested
in sugar reduction policies and advocate to their respective state legislatures. Policymakers can
also work collaboratively with sugar reduction advocates and coadlitions to demonstrate community
support for sugar reduction policies or action to repeal preemption laws.

Encourage Law and Policy Innovation Through Coalition Building

There are several other ideas on ways to approach sugar reduction that have potential for success.
Therefore, advocates, community leaders, and policymakers should brainstorm targets and think
about restrictions or incentives as ways to push these targets. Combining the expertise of various
sugar reduction advocates, community leaders, and policymakers, can foster an environment under
which exploratory policy considerations can be vetted to improve the likelihood of success.
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CONCLUSION

ugar reduction policy solutions are plentiful, but they also face varying degrees of success and

viability. While policy solutions pose opportunities for state and local interventions to reduce

sugar consumption, it is necessary that advocates and policymakers work collaboratively to

improve their opportunities for success. Working collaboratively can build the most tailored
and well-supported policies with the best chance of enactment. It will also lead to the highest degree
of long-term success. Through continued efforts towards policy implementation, there is great promise
in improving the health of all while also reducing the societal and economic burdens associated with
diet-related diseases caused by excess sugar consumption.
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ADDITIONAL
RESOURCES




Sugar Advocacy Toolkit

Compiled by Healthy Food America, this toolkit provides an overview of the health impacts

of sugar, promising policy approaches to reducing sugar, and resources for sugar reduction
advocates to get started (for the purposes of this section, policy/policies is understood to mean
law, policy, ordinance, regulation, or rule).

A Practical Guide to Reduce Sugar Consumption and Curb the Epidemic of Dental
Caries

This toolkit from FDI (Fédération Dentaire Internationale) World Dental Federation, geared
towards oral healthcare professionals, healthcare organizations, government and education
authorities, and media outlets, offers step-by-step guidance for advocacy strategy development
around myriad sugar reduction policies.

Sugary Drinks Playbook

This community-oriented toolkit from ChangelLab Solutions hones in on 10 concrete ways

for sugar reduction advocates to limit sugary drink consumption in their own communities.
Though most solutions are geared towards a local context, they can be adapted for statewide
implementation.

Healthy Policies Toolkit: Nutrition and Physical Activity in Child Care

This guide was created by the University of Washington Center for Public Health Nutrition and
is designed for early childhood education professionals to use in designing and implementing
healthy child care policies, including recommendations on sugar consumption.

Don’t Sugarcoat Our Future

From Voices for Healthy Kids, a partnership between the American Heart Association (AHA)
and the Robert Wood Johnson foundation, this resource focuses on the promotion of pricing
strategies to reduce children’s consumption of sugar-sweetened beverages (SSBs) and provides
strategies for community change-makers to get organized and become advocates for policy
change.

Healthy Beverage Toolkit

This toolkit is intended to engage various stakeholders, such as parents, teachers, school
administrators and community leaders, looking to reduce SSB consumption in schools. This
resource compiles successful case studies, step-by-step guidance on coalition building, as well as
public and political outreach strategies.

Healthy Beverage Policies: Key Definitions and Sample Standards

Developed by the Public Health Law Center at Mitchell Hamline School of Law (formerly William
Mitchell College of Law), this document offers key guidance on the development of definitions
and standards for healthy beverage policies.
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Healthy Beverage Initiative Toolkit

Composed of a series of graphics, posters, fact sheets and brochures, this toolkit from the
University of California San Francisco is full of community engagement resources to help build
support for sugar reduction policies.

Healthy Beverage Toolkit

This toolkit is from the Boston Public Health Commission and is intended to help municipal
agencies, healthcare institutions, colleges and universities, community-based organizations, retail
establishments and other organizations implement policies and practices that encourage healthy
lifestyles for their employees, clients, students and visitors.

Sugar-Sweetened Beverage Policy Toolkit

This resources, developed by the San Diego Childhood Obesity Initiative, highlights key policy
approaches to reducing SSB consumption and compiles key resources for community change-
makers interested in learning more about each strategy.

A Blueprint for Changemakers: Achieving Health Equity Through Law and Policy

This guide is from Changelab Solutions and presents legal strategies and best practices to help
policymakers, practitioners, and communities improve health outcomes. It provides a roadmap
for working locally and collaboratively to advance laws and policies that will help ensure that
everyone has a fair chance to live a healthy life.

Dietary Guidelines for Americans 2020-2025

The Dietary Guidelines for Americans (DGA) provides advice on what to eat and drink to meet
nutrient needs, promote health, and prevent disease. It is developed and written for a professional
audience, including policymakers, healthcare providers, nutrition educators, and Federal nutrition
program operators. The DGA are published every five years by the United States Department of
Agriculture (USDA), together with the United States Department of Health and Human Services
(HHS).

State Nutrition Action Council (SNAC) Toolkit: A Guide for Developing State-Level,
Cross-Program Partnerships to Reduce Obesity
Developed by the Public Health Institute Center for Wellness and Nutrition, this document

offers guidance for the creation of inter-organizational partnerships to develop, implement and
evaluate interventions aimed to reduce obesity in the United States.

Community Toolbox: Coalition Building

This resources from Community Toolbox offers introductory information for those just getting
started on the what, why, when, and how of community coalition building.
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Coalition Building

From the Alliance to End Hunger, this guide provides step-by-step guidance for both developing
and maintaining community coalitions.

A Roadmap to Health in All Policies: Collaborating to Win the Policy Marathon

Developed by Changelab Solutions, this roadmap offers strategic guidance for community
organizers to engage in cross-sector partnerships for the development and implementation of
policies oriented towards community health and mitigating health inequities.

Best Practices in Designing Local Taxes on Sugary Drinks

With a focus on local taxes, this ChangelLab Solutions guide offers community-stakeholders
guidance on key decision points for SSB tax design, including the type of tax, which beverages to
include under the tax, and the tax rate.

The Pros and Cons of Taxing Sweetened Beverages Based on Sugar Content

This report from the Urban Institute delves into the case for taxing SSBs on the basis of sugar
content rather than by volume, as most existing taxes in the United States are designed, and
identifies strengths and weaknesses of this alternative approach.

Taxing Sugar Drinks: A Tool for Obesity Prevention, Cost Savings, and Health
Improvement

This policy brief from the Public Health Law Center at the Mitchell Hamline College of Law
(formerly the William Mitchell College of Law) evaluates the use of price interventions, namely
taxation, to reduce consumption of SSBs, explores industry opposition, and considers future
developments for sugar taxation.

Model Sugary Drink Tax Legislation

From Changelab solutions, this resource offers a model statute for taxation to reduce SSB
consumption.

A Legal and Practical Guide for Designing Sugary Drink Taxes

From ChangelLab solutions, this document outlines key considerations in SSB tax design, tax
implementation considerations, and potential challenges to tax efforts.
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Building momentum: lessons on implementing a robust sugar sweetened beverage
tax

This report from World Cancer Research Fund International provides an overarching background
on the global impacts of SSB taxes, considerations for robust tax design, stakeholder engagement
and framing, and resources for defending SSB taxes against opponents.

Healthy Food America: Tax Policy Comparison Tool

This is an interactive tool created by Healthy Food America. It allows for an easy, detailed
examination of precedent and variation in SSB tax ordinance language by posing policy
questions and linking answers to relevant legal text. The database includes municipal ordinances
implemented or pursued in the United States since 2014. It is intended for use by members of the
legal, public health, governmental, and advocate communities

Understanding Healthy Procurement

Changelab Solution’s guide on using state and local government’s purchasing power to increase
access to healthy food.

Making Change: A Guide to Healthier Vending for Municipalities

This practical document from Changelab Solutions provides step-by-step guidance for
community advocates looking to design and implement a Healthy Vending policy.

Financial Implications of Healthy Vending

This succinct document created by Voices for Healthy Kids outlines key strategies for maintaining
and improving revenues for vending machines transitioning towards Healthy Vending policies,
and identifies successful case studies where stakeholders were able to increase the healthiness of
vended products while maintaining or even increasing sales volume and/or revenues.

Healthy Vending Implementation Toolkit

From the Department of Public Health in King County, WA, this toolkit highlights key lessons in
Healthy Vending policy planning, implementation and evaluation learned from the adoption of
the King County Healthy Vending Guidelines in 2011.

Model Beverage and Food Vending Machine Standards

This concise report from the National Alliance for Nutrition & Activity provides a model for healthy
food and beverage standards for municipal, state, and federal government operated vending
machines.

A Blueprint for Healthier Vending

From the Chicago Department of Public Health, this guide compiles key resources for the
development of Healthy Vending policies, including sample tools that can be adapted for
different community contexts.
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https://www.kingcounty.gov/depts/health/nutrition/~/media/depts/health/nutrition/documents/healthy-vending-toolkit.ashx
https://cspinet.org/sites/default/files/attachment/draftbeveragefoodstandards.pdf
https://www.chicago.gov/content/dam/city/depts/cdph/CDPH/BlueprintHealthierVending2013.pdf

Key Components of Food Procurement & Vending Policies

This fact sheet outlines the key components of a food vending or procurement policy and
identifies resources to help government and private organizations develop and implement these
policies for their buildings and campuses.

Action framework for developing and implementing public food procurement and
service policies for a healthy diet

The World Health Organization (WHO) developed this action framework for developing and
implementing public food procurement and services designed to maximize healthy diets.

State Policy: Healthy Food Service on Government Property

A Changelab Solutions guide that develops a model healthy food service policy which provides
language for a state policy enacting food service guidelines (FSGs) that set standards for the sale
or provision of food and beverages in food venues served and sold on state property.

Healthier Food Retail: An Action Guide for Public Health Practitioners

The HHS's, Centers for Disease Control and Prevention (CDC) National Center for Chronic Disease
Prevention and Health Promotion Division of Nutrition, Physical Activity, and Obesity National
Center for Chronic Disease Prevention and Health Promotion Division of Nutrition, Physical
Activity, and Obesity issued this guide to provide examples of strategies which can be used to
inform obesity prevention initiatives through Health Retail policies.

Healthy Retail Playbook

Intended primarily for nutrition staff in local public health departments, this ChangelLab Solutions
playbook presents 15 innovative strategies to increase the accessibility of nutritious foods and
beverages, and to limit the prevalence or visibility of tobacco products, non-nutritious foods and
beverages, and alcohol in the retail environment.

Healthy Checkout: Good for Business, Good for Customers

From the Center for Science in the Public Interest (CSPI), this report identifies the key benefits of
healthy retail policies for retailers and highlights retailer success stories across the United States.

Check Out Healthy Retail

This infographic from ChangelLab Solutions lays out intervention options for Healthy Retail in a
striking visual.
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Stock Healthy, Shop Healthy

Geared towards any stakeholder looking to increase access to healthful foods in their local
community, this toolkit, issued by the University of Missouri Extension, describes strategies for
partnering with small food retailers and promoting healthy eating through nutrition education
opportunities and community activities.

Model Healthy Checkout Aisle Ordinance

Changelab Solutions developed this model ordinance to require stores to provide Healthy
Checkout aisles for consumers. This versatile resource provides both model policy language and
relevant findings. It can be tailored for use by city, county, or state governments or by corporations.

Healthier Food Retail

A guide issued by the HHS's, CDC National Center for Chronic Disease Prevention and Health
Promotion Division of Nutrition, Physical Activity, and Obesity. This guide describes how

to approach an assessment process in a state or community to determine the viability of
implementing a Healthy Retail policy.

Current Practices in Healthy Food Retail: Small Stores

Another guide issued by the HHS's, CDC National Center for Chronic Disease Prevention and
Health Promotion Division of Nutrition, Physical Activity, and Obesity that focuses on creating
healthy retail environments in small stores.

Model School Wellness Policy Language

Intended for stakeholders at the school district level, this guide offers model school wellness
policy language around issues such as food and beverage marketing on school premises.

Addressing Sugary Drinks through the Local School Wellness Policy

This report from Changelab Solutions and CA4Health outlines options for school districts to limit
SSB consumption in schools through local school wellness policies.

Healthy School Toolkit

Drawing lessons from the School Nutrition Policy Initiative in Philadelphia, PA, this report from
The Food Trust provides guidance to schools seeking to implement similar policies to improve
childhood nutrition in schools.

Healthy Children’s Meals Model Policies

From Changelab Solutions, this suite of model ordinances and statutes provides local and state
governments with the tools to regulate the nutritional quality of beverages and foods in children’s
meals.
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The Praxis Project

A national movement support intermediary committed to capacity building for social change.
Its emphasis is on developing fields of work in ways that encourage muilti-level, trans-disciplinary
learning and collaboration across issues, across the country, and across the globe.

ChangelLab Solutions

A national organization dedicated to advancing equitable laws and policies to improve healthy
lives for all. Composed of lawyers, planners, policy analysts and other professionals, ChangelLab
Solutions works with state and local governments, advocacy organizations and anchor institutions
to advance policies related to healthcare and disease prevention.

Center for Science in the Public Interest (CSPI)

A consumer advocacy organization dedicated to improving the national food system and
promoting healthy eating. The organization’s three main goals are to: (1) provide useful, objective
information to the public and policymakers; (2) represent the citizen's interests before regulatory,
judicial and legislative bodies; and (3) ensure that science and technology are used for the public
good and encourage scientists to engage in public-interest activities.

Voices for Healthy Kids

From the American Heart Association (AHA), the Voices for Healthy Kids initiative works on a
national scale to improve or create equitable policies to allow kids to live, learn, eat, and play
healthier.

Childhood Obesity Intervention Cost-Effectiveness Study (CHOICES) Project

The Childhood Obesity Intervention Cost-Effectiveness Study (CHOICES), a key research project of
the Prevention Research Center on Nutrition and Physical Activity at the Harvard T.H. Chan School
of Public Health, identifies which prevention policies and programs will help more kids achieve
and maintain a healthy weight and deliver the best results for the dollars invested. CHOICES uses
cost-effectiveness analysis to compare the costs and outcomes of different policies and programs
promoting improved nutrition or increased physical activity over 10 years.

Healthy Food America

Healthy Food America works to support community leaders around the country who are
advocating for policies and strategies, such as SSB taxes and healthy food incentives, to make
healthy eating easier for all.

Public Health Law Center

Housed at the Mitchell Hamline School of Law, the Public Health Law Center collaborates with
others to reduce and eliminate commercial tobacco, promote healthy food, support physical
activity, and address other causes of chronic disease.
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https://www.thepraxisproject.org/
https://www.changelabsolutions.org/
https://cspinet.org/
https://voicesforhealthykids.org/
https://choicesproject.org/
http://www.healthyfoodamerica.org/
https://publichealthlawcenter.org/about

Peach (Psychology of Eating and Consumer Health) Lab

Peach Lab identifies and evaluates policies and interventions that prevent nutrition-related
chronic diseases and help people live long, healthy lives.

Center for Health Incentives & Behavioral Economics (CHIBE)

Researchers at University of Pennsylvania’s CHIBE investigate how principles of behavioral
economics can be applied to a wide range of public health concerns. They utilize their findings to
inform policy, improve healthcare delivery, and increase healthy behaviors.

National Salt and Sugar Reduction Initiative (NSSRI)

A partnership of organizations and health authorities across the country convened by the New
York City, NY, Department of Health and Mental Hygiene. The initiative sets voluntary reduction
targets for sugar and salt and asks food and beverage companies to commit to meeting them.

Berkeley Food Institute

The Berkeley Food Institute seeks to transform food systems to expand access to healthy,
affordable food and promote sustainable and equitable food production. We empower new
leaders and capacities to cultivate diverse, just, resilient, and healthy food systems.

Center for Health Law and Policy Innovation (CHLPI)

CHLPI is a clinical teaching program of Harvard Law School. CHLPI advocates for legal, regulatory,
and policy reforms in health and food systems, with a focus on the health, public health, and food
needs of systematically marginalized individuals. CHLPI's broad range of initiatives aim to expand
access to high-quality health care and nutritious, affordable food; to reduce health- and food-
related disparities; to develop community advocacy capacity; and, to promote more equitable,
sustainable, and effective health care and food systems.
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https://peachlab.org/
https://chibe.upenn.edu/
https://www1.nyc.gov/site/doh/health/health-topics/national-salt-sugar-reduction-initiative.page
https://food.berkeley.edu/
https://chlpi.org/about-us/ 
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