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Re:  Comments on the Proposed WIC Rule Regarding Online Ordering and Transactions and
Food Delivery Revisions to Meet the Needs of a Modern, Data-Driven Program

To Whom It May Concern,

These comments are submitted on behalf of the Harvard Law School Food Law and Policy Clinic
(FLPC) in response to the Food and Nutrition Service, U.S. Department of Agriculture’s (USDA)
Federal Register notice of a proposed rule regarding the Special Supplemental Nutrition Program for
Women, Infants, and Children (WIC): Online Ordering and Transactions and Food Delivery Revisions
to Meet the Needs of a Modern, Data-Driven Program.

FLPC is an educational program at Harvard Law School that serves partner organizations and
communities by providing guidance on food system issues and advocating for food systems change,
while engaging law students in the practice of food law and policy. FLPC focuses on increasing access
to healthy foods, supporting sustainable and equitable production, promoting community-led food
system change, and reducing waste of healthy, wholesome food.

FLPC commends the USDA on its work updating and harmonizing WIC program regulations with the
contemporary needs of participating mothers and children. By progressively transitioning the WIC
program to enable online shopping, the USDA is taking a crucial step towards promoting equity and
ensuring improved access to food, especially for communities with limited food resources or other
challenges accessing physical retailers. This move is also a necessary step towards aligning the WIC
program with the Supplemental Nutrition Assistance Program (SNAP), administered by the USDA,
which introduced online shopping four years ago and is currently available in almost every state and the
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District of Columbia.t

WIC is a vital program that provides nutrition-rich foods, nutrition education (including breastfeeding
support), and referrals for healthcare and social services to millions of low-income women, infants, and
children.? Since its establishment in 1974, WIC has successfully reduced fetal deaths, improved diet and
diet-related outcomes for its participants, decreased healthcare costs, and facilitated the growth and
cognitive development of infants and children.® However, despite its numerous benefits, nearly 50
percent of eligible participants have remained unenrolled in recent years.* The program's outdated
regulations, designed when WIC benefits were distributed via paper vouchers, hinder its effectiveness.®
Updating the program to meet the evolving needs of its participants by aligning with current food retail
practices and updates to the SNAP program will position WIC to increase the program’s reach and better
serve nutritionally at-risk women, infants, and children.®

Overview of Proposed Rule

Currently, WIC rules require families participating in the WIC program to pick up and use their WIC
benefits in person.” WIC participants or their proxies are required to pick up their voucher, electronic
benefits card, or other instrument that will be used to purchase WIC-eligible foods when scheduled for
nutrition education or recertification appointments.® The requirement to be physically present when
picking up food instruments is a barrier for participants with limited time, money, or transportation
options. The COVID-19 pandemic highlighted the separate challenge of in-person shopping during
times of emergency and resulted in a significant increase in the number of Americans purchasing food
online.® Stakeholders and participants have since advocated for remote services and access to online
shopping, curbside pickup, and delivery options for WIC participants, and USDA responded by piloting
WIC online shopping projects in select states.'® Recognizing the importance of remote services and
access to online shopping options for all Americans, including participants in the WIC program, USDA
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is taking steps to remove existing regulatory barriers. Notably, the proposed rule changes would
encourage states to issue WIC food instruments remotely and would remove the requirement that WIC
participants complete their shopping transactions in the presence of a cashier. FLPC supports these
changes that have the potential to advance nutrition security for WIC participants by increasing access to
healthy foods and improving program participation as well as benefit redemption rates.

The USDA has requested comments on whether State agencies should be able to cover delivery and
other fees related to online shopping, as well as on the possibility of authorizing vendors that sell some
WIC-approved foods but do not meet the minimum stocking requirements. FLPC's comments focus on
these two areas of inquiry and further recommend that the USDA support vendors and states by:

e creating a centralized and inclusive online purchasing portal that could be integrated into
retailers’ payment systems to make it easier for smaller businesses to participate as WIC online
vendors; and

e advancing a national authorization and monitoring framework to streamline State agency
administration.

In combination, these changes would improve the accessibility and convenience of the WIC program,
particularly for historically underserved communities, promote equity in the food retail landscape, and
enhance program administration.

Providing States with Flexibility to Cover Online Shopping Fees Enhances Equity

Under the proposed regulations, WIC participants who use online shopping to purchase food would be
required to pay any related delivery or service fees using non-WIC funds. WIC regulations provide that
vendors may not charge State agencies any costs and fees incurred to process electronic benefit
transactions®! and further restrict State agencies from paying or reimbursing vendors for fees related to
WIC electronic benefit transactions.*> USDA proposes to add a new provision clarifying that vendors
are further prohibited from charging State agencies any fees associated with online ordering, including
delivery, service, or convenience fees. This creates a barrier for WIC participants and smaller retailers
who wish to participate but need help absorbing these costs. States should have the discretion to use
non-Federal or Federal funding to promote equity and remove barriers to participation, including
covering limited costs for online shopping, such as delivery, transaction, membership, or other fees (e.g.,
$10/month per participant).

Although some WIC participants are willing and may be able to pay reasonable delivery or service fees
(e.g., $2-$5),12 others cannot afford these fees even when their unique needs require delivery or curbside
pickup. WIC households with infants or large families,'* and those without adequate access to
transportation, mobility limitations, or health conditions that limit their ability to shop in-store, are
among those most likely to need delivery or curbside pickup options. Additionally, some WIC
participants report feeling stigmatized or embarrassed and having difficulty identifying WIC-eligible
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items while shopping in brick-and-mortar stores.™ Other participants are uncomfortable shopping in
crowded stores, which is particularly problematic for those with health issues.'® Online shopping and
internet-based transactions have the potential to significantly increase WIC benefit redemption by
addressing the barriers that make it challenging for participants to redeem their benefits in-store. WIC
participants are interested in using online ordering and home delivery options *” and believe these
options would provide a more focused and less stressful shopping experience, save time, and eliminate
transportation or childcare challenges.*®

Regulations allow State agencies to cover transportation costs to ensure equitable access to the WIC
program, and delivery and service fees should similarly be permitted. Under current regulations,
transportation costs are considered "allowable nutrition services and administration."® State agencies
must approve these costs in advance and document their importance in ensuring program access.?° State
agencies should similarly have the authority to cover online shopping fees as necessary to ensure that
participants will be able to access WIC benefits through online shopping. The USDA can issue guidance
and policies, as it has done in the past, to help State agencies consider competing demands for nutrition
services and administration funds while also promoting fairness and civil rights.?

State agencies should further have the flexibility to subsidize fees paid to certain retailers that might
otherwise be excluded from the program due to an inability to compete with the economies of scale that
benefit large retailers. Some retailers, like Amazon, waive delivery fees for purchases that exceed a
certain minimum threshold.?? Larger retailers can afford to forgo those costs. During the rollout of
SNAP online, Walmart and Amazon dominated the SNAP online market.?® Despite widespread interest,
smaller retailers with fewer resources and more constrained finances struggled with the investments
required to serve their SNAP customers’ online shopping needs.?* To address the technological and
financial barriers that limited the ability of smaller and independent grocers, local growers, farmers
markets, and other specialty retailers to participate in online SNAP purchasing, the American Rescue
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Plan allocated funding to the USDA to provide technology and technical assistance to vendors.?
Subsidizing delivery fees on purchases made from smaller, independent grocers, farmers, or other
specialty retailers is an additional lever that can remove barriers to online WIC redemption, support
sales from these businesses, and bring a more diverse and broader range of vendors online.

To promote equity and access to the WIC program for participants, State agencies must have the
flexibility to pay delivery or convenience fees consistent with current regulations allowing transportation
costs. WIC regulations should further provide State agencies broad flexibility to cover limited fees to
facilitate participation by a diverse and wide range of vendors. This will enable State agencies to offer
WIC participants more choices and better serve the needs of their communities.

Establish Flexible Stocking Requirements, Particularly for Internet-Based Transactions.

During the COVID-19 pandemic, the USDA granted 26 requests from State agencies and Tribal nations
to waive WIC vendor minimum stocking requirements due to significant supply chain and market
disruptions.?® More recently, nationwide infant formula supply chain issues left parents struggling to
feed their babies after recalls resulted in severe shortages.?” Again, the USDA deployed waivers to
enable WIC participants to purchase infant formula when retailers could not stock WIC-eligible
formulas.?® These two events emphasized the vulnerability of our nation's food system and the
importance of flexibility and diversification of supply chains to ensure equity and resilience. This
includes enabling smaller or specialized vendors to participate in the marketplace and serve participants
in federal nutrition programs.

Currently, WIC vendors must meet specific criteria to qualify as an eligible retailer, including a
minimum stocking requirement.?® State agencies must establish “minimum requirements for the variety
and quantity of supplemental foods that a vendor must stock in order to be authorized. These
requirements include a mandate that the vendor stock at least two different fruits, two different
vegetables, and at least one whole grain cereal authorized by the State agency.” 3 While these
requirements may make sense for physical stores, where they ensure a variety of supplemental foods for
WIC benefit redemption and increase access to fresh, nutritious produce for entire communities, they
need to be revisited as the program shifts to allow virtual platforms.

Some vendors may have limited product lines, such as infant formula, while producers may only sell
their fruits and vegetables or dairy products. Currently, some states, like Colorado, already exempt
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certain vendors, such as farmers, from minimum stocking requirements.? As virtual platforms are
introduced, minimum stocking policies should be revisited to ensure that all businesses can participate
as online vendors to advance the underlying goals of the WIC program and USDA’s broader goals of
supporting local economies and a diversity of businesses. Such a policy would also better support and
integrate disadvantaged, limited resource, veteran or beginning farmers and ranchers, who are more
likely to have smaller operations producing limited product lines, such as produce or dairy.®® This
flexibility around minimum stocking requirements should not extend to brick-and-mortar stores where
such requirements enhance physical access to nutritious foods for residents in the surrounding
community.

Looking Ahead: Investing in WIC Online Technology and Frameworks

To successfully integrate online shopping into the WIC program, USDA must invest in technological
solutions and frameworks facilitating vendor and State agency participation. Online purchasing is an
opportunity to increase business for small retailers and farmers while also better serving the needs of
low-income families. However, limited financial resources and technological hurdles may exclude
smaller vendors from participating, as setting up a system to accept electronic benefits payments is time-
consuming and expensive.®*

To address this concern in the SNAP program, the America Rescue Plan Act of 2021 allocated $25
million to USDA to expand SNAP online shopping options.®® The funding must be used to develop
mobile payment technologies to redeem SNAP benefits and provide technical assistance to retailers
wanting to accept SNAP benefits online.®® The goal is to “support smaller retailers in offering products
for online SNAP purchasing” by creating a “secure, easy-to-use online and app-based portal for EBT
redemption” while providing technical assistance to alleviate the challenges businesses face when
setting up SNAP online payment systems.®” As USDA invests in these technological solutions for SNAP
electronic benefits redemption, it should ensure that the benefits cross over to assist smaller, independent
grocers, farmers, and others wishing to participate as vendors in the WIC program.

The current system for authorizing and monitoring vendors also creates an unnecessary administrative
burden for State agencies wanting to offer online shopping to their WIC participants. The responsibility
for authorizing and monitoring vendors rests with State agencies, who historically have authorized
brick-and-mortar stores based on a single fixed location (with limited exceptions).® The vendor
authorization and monitoring process for virtual platforms (platforms that allow customers to order food
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through a website, mobile app, or using other technology)® must be streamlined as the current approach
would be highly inefficient and duplicative for virtual platforms where WIC vendors will inevitably
operate across state lines.*® By creating a national vendor management framework that State agencies
can opt to use, USDA could increase State agency uptake and ensure more efficient program
administration.

The Task Force on Supplemental Food Delivery in the WIC Program recommends a national
authorization process for virtual vendor platforms, with State opt-ins.*! Creating a scalable system that
benefits both State agencies and vendors is crucial for the success of USDA's modernization efforts.
Despite section (c)(2)(A) of the Child Nutrition Authorization Act being cited as a barrier, 4? the Act
broadly grants USDA the authority to carry out the WIC program through “grants-in-aid and other
means,”*® requires that USDA “establish standards for [its] proper, efficient, and effective
administration* and allows USDA to provide technical assistance, including on improving State
agencies’ administrative systems.* USDA is also funded specifically to establish, improve, or
administer WIC management information systems, “including changes necessary to meet new legislative
or regulatory requirements of the program.”*® Therefore, the Act provides potential paths for USDA to
create and manage a nationwide authorization process for State agencies, which would result in program
efficiencies and reduced administrative costs and burdens. As the National WIC Association notes, a
nationwide authorization process could encourage State agencies to standardize and streamline vendor
criteria over time:

USDA-level authorization should not happen autonomously from State policies and
systems, but instead create a framework to simplify State-level authorizations through an
opt-in that identifies and simplifies additional State imposed criteria to manage
authorization across multiple State WIC agencies. Nationwide authorization would not be
blanket approval across the country, but, over time, could encourage State WIC Agencies
to standardize and streamline vendor criteria. Virtual platforms could still seek
authorization at a state-by-state level.*’

As USDA modernizes the WIC program to offer online shopping, it must ensure that smaller vendors
and WIC participants in less well-resourced states are not excluded. USDA can facilitate a more
inclusive and equitable WIC program by providing technology and assistance to small and independent
grocers, farmers, cooperatives, and other vendors wishing to offer online shopping to WIC participants.
USDA also has sufficient statutory authority and flexibility to develop a national authorization process
that states could opt to use and a framework for monitoring virtual vendors across multiple WIC State
agencies. Both measures would facilitate State agencies' efficient program administration and encourage
uptake of online shopping. Since WIC operates as a block grant program, this can save states money and
retain more funding for participant benefits.
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Conclusion

USDA’s efforts to modernize the WIC program and provide online shopping options for WIC
participants are commendable. A modernized WIC program, and one that is better aligned with and
incorporates lessons learned during the development of the SNAP online program, will help provide
more equitable access to nutrition for millions of families as well as business opportunities for smaller,
independent retailers and farmers that serve as the backbone of our communities. To keep pace with the
evolving needs of the WIC program, the USDA must invest in technology, develop new frameworks for
state administration, and provide robust technical assistance. These measures are key to preventing less-
resourced vendors and states from being left behind.

Thank you for your consideration of FLPC’s comments and recommendations.
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