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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

TARA KULWICKI, on behalf of herself and all

others similarly situated, Case No. 3:22-CV-00229 (RNC)
Plaintiff,

V.

AETNA LIFE INSURANCE COMPANY, July 28, 2023

Defendant.

BRIEF OF AMICI CURIAE AUTISTIC SELF ADVOCACY NETWORK, AUTISTIC
WOMEN & NONBINARY NETWORK, PROFESSOR KEVIN BARRY, CENTER FOR
HEALTH LAW AND POLICY INNOVATION OF HARVARD LAW SCHOOL,
CONNECTICUT TRANSADVOCACY COALITION, CONNECTICUT WOMEN’S
EDUCATION & LEGAL FUND, DISABILITY RIGHTS EDUCATION & DEFENSE
FUND, DR. AJ ECKERT, GLBTQ LEGAL ADVOCATES & DEFENDERS, LAMBDA
LEGAL DEFENSE & EDUCATION FUND, INC., PFLAG, POSITIVE WOMEN'S
NETWORK-USA, AND TRANSGENDER LEGAL DEFENSE & EDUCATION FUND IN
OPPOSITION TO DEFENDANT’S MOTION TO DISMISS PLAINTIFF’S AMENDED

COMPLAINT ‘
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INTERESTS OF AMICI CURIAE

Amici are legal and medical organizations and professionals engaged in advocacy for the
transgender and gender diverse community, people capable of pregnancy, people living with
HIV, AIDS, and other chronic illnesses, and people with disabilities, all of whom are severely
impacted by discrimination in healthcare. Amici have an interest in this case because a ruling
granting Aetna’s Rule 12(b)(7) motion will damage the ability of health care consumers to
challenge pervasive discrimination which originates with TPA plan design and is accomplished
through TPAs” administration of self-funded health benefit plans.

The Autistic Self Advocacy Network (ASAN) is a national, private, nonprofit
organization, run by and for autistic individuals. ASAN provides public education and promotes
public policies that benefit autistic individuals and others with developmental or other
disabilities. ASAN’s advocacy activities include combating stigma, discrimination, and violence
against autistic people and others with disabilities; promoting access to health care and long-term
supports in integrated community settings; and educating the public about the access needs of
autistic people. ASAN takes a strong interest in cases that affect the rights of autistic individuals
and others with disabilities to participate fully in community life and enjoy the same rights as
others without disabilities, including cases addressing the rights of disabled workers and the
substantial portion of the autistic community that identifies as transgender, nonbinary, or gender
nonconforming.

The Autistic Women & Nonbinary Network (AWN) provides community support and
resources for Autistic women, gitls, transfeminine and transmasculine nonbinary people, trans
people of all genders, Two Spirit people, and all people of marginalized genders or of no gender.
AWN is committed to recognizing and celebrating diversity and the many intersectional

experiences in our community. AWN’s work includes solidarity aid, community events,

1
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publications, fiscal support, and advocacy to empower disabled and autistic people in their fight
for disability, gender, and racial justice.

Kevin Barry is an associate dean and professor at the Quinnipiac University School of
Law in Connecticut. He and his students represent low-income people in a range of matters
through a combination of direct legal services and policy advocacy. His work includes engaging
in civil rights litigation and law reform efforts on behalf of transgender people and disabled
people who have experienced healthcare discrimination.

Center for Health Law and Policy Innovation of Harvard Law School (CHLPI)
advocates for legal, regulatory, and policy reforms in health and food systems, with a focus on
the health, public health, and food needs of systemically marginalized individuals, including
people living with HIV, hepatitis C, and other chronic ilinesses and LGBTQ+ people. CHLPI’s
broad range of initiatives aim to expand access to high-quality health care and more equitable
health care systems.

The Connecticut TransAdvocacy Coalition (CTAC), founded in 2003, is an all-
volunteer run grassroots organization with a mission to support, educate on behalf, and champion
the human rights of transgender, non-binary, gender diverse, and gender non-conforming
individuals (TNB+) in the State of Connecticut and beyond. CTAC’s signature program is an
annual conference around the intersection of law, health care, policy and the TNB+ communities
(The Transgender Lives: The Intersection of Health and Law conference) to educate and
empower the TNB+ community, our supporters and allies, and service providers from all over
the New England region. CTAC partners with organizations across the state, region, and nation
to support TNB+ inclusive and protective policies and legislation, and to ensure the voices of

TNB+ individuals in the State are amplified, particularly the voice of those with intersecting
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identities subject to amplified marginalization, such as BIPOC, LGBQ+, disabled,
undocumented, and low-income TNB+ persons, and other multiply marginalized individuals.

Connecticut Women's Education and Legal Fund (CWEALF) is a non-profit women's
rights organization. Using a justice and equity lens, CWEALF advocates for under-resourced,
marginalized women in Connecticut. CWEALF addresses racial and gender inequities as well as
advances the rights, opportunities, and status of women across the state of Connecticut through
grassroots community organizing, legal education, and public policy advocacy. Since its
founding in 1973, CWEALTF has always been committed to advancing women's rights, including
the prevention of discrimination based on gender, sexual orientation, and gender identity.

The Disability Rights Education and Defense Fund (DREDF) is a national law and
policy center that protects and advances the civil and human rights of people with disabilities
through legal advocacy, training, education, and development of legislation and public policy.
DREDF is committed to promoting accessible and equally effective health care and eliminating
persistent health disparities, which threaten to undermine the goals of nondiscrimination law.

Dr. AJ Eckert (he/they) is a physician licensed to practice medicine in the State of
Connecticut. They serve as the Medical Director of Anchor Health’s Gender & Life-Affirming
Medicine (GLAM) Program. Anchor Health is Connecticut’s leading health center for the
LGBTQ community, serving over 3,000 patients with locations in Hamden and Stamford.

Dr. Eckert is board certified in family medicine by the American Board of Osteopathic Family
Physicians and has over 17 years’ experience in LGBTQ health care, with 9 years as a provider
of primary care and gender-affirming services.

Through strategic litigation, public policy advocacy, and education, GLBTQ Legal

Advocates & Defenders (“GLAD”) works in New England and nationally to create a just
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society free of discrimination based on gender identity and expression, HIV status, and sexual
orientation. GLAD has litigated widely in both state and federal courts in all areas of the law to
protect and advance the rights of transgender and LGBQ people and people living with HIV and
AIDS. GLAD has a long history of advocacy for equal access to health care, including access to
fertility health care and family building, and to ensuring access to health care without
discrimination on the basis of sexual orientation and gender identity.

Founded in 1973, Lambda Legal Defense and Education Fund, Inc. (Lambda Legal) is
the nation’s oldest and largest legal organization committed to achieving full recognition of the
civil rights of lesbian, gay, bisexual, transgender, and queer people and people living with HIV.
As such, Lambda Legal has served as counsel of record in some of the most important cases
regarding the rights of LGBT people and people living with HIV. See, e.g., Obergefell v.
Hodges, 135 S. Ct. 2584 (2015); Lawrence v. Texas, 539 U.S. 558 (2003); Romer v. Evans, 517
U.S. 620 (1996). What is more, Lambda Legal has served as counsel of record in cases
addressing the proper interpretation of the Patient Protection and Affordable Care Act (ACA)
and the significance of its protections for LGBTQ people and people living with HIV, as well as
successfully challenged discriminatory exclusions from coverage of gender-affirming medical
care contained in private and public health plans under Section 1557 of the ACA. See, e.g.,
Kadel v. N. Carolina State Health Plan for Tchrs. & State Emps., 12 F.4th 422 (4th Cir. 2021),
cert. denied, 142 S. Ct. 861 (2022); Dekker v. Weida, No. 4:22CV325-RH-MAF, 2023 WL
4102243 (N.D. Fla. June 21, 2023); Kadel v. Folwell, No. 1:19CV272, 2022 WL 17415050, at
*4 (M.D.N.C. Dec. 5, 2022); Fain v. Crouch, 618 F. Supp. 3d 313 (S.D.W. Va. 2022); Whitman-
Walker Clinic, Inc. v. U.S. Dep't of Health & Hum. Servs., 485 F. Supp. 3d 1 (D.D.C. 2020).

Most pertinent to the case at hand, Lambda Legal has established case law holding that a third-
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party administrator is independently liable under Section 1557 of the ACA for its implementation
and administration of a discriminatory exclusion within a self-funded ERISA health plan. See
C.P. by and through Pritchard v. Blue Cross Blue Shield of Illinois, No. 3:20-CV-06145-RJB,
2022 WL 17788148 (W.D. Wash. Dec. 19, 2022).

Founded in 1973, PFLAG is an organization of LGBTQ+ people, parents, families, and
allies working together to create an equitable and inclusive world. With hundreds of chapters,
and hundreds of thousands of members and supporters, PFLAG supports families, educates
allies, and advocates for just, equitable, and inclusive legislation and policies. PFLAG has a
substantial interest in opposing health care discrimination against members of the LGBTQ+
community.

Positive Women’s Network-USA (PWN-USA) is a national membership organization
led by and for women and gender diverse people living with HIV. Our work centers the
leadership of those most impacted by the HIV epidemic in the U.S., including Black, Indigenous
and People of Color (BIPOC), queer and transgender people, low income and working class
people, people involved in sex work, substance users, and immigrant and migrant populations.
PWN-USA envisions a future in which our communities can access non-discriminatory, trauma-
informed, comprehensive health care regardless of gender identity, country of origin,
immigration status, or ability to pay; and in which all women and gender diverse people are able
to control our own bodies, sexuality and reproductive possibilities free from stigma and
discrimination.

The Transgender Legal Defense and Education Fund (TLDEF) is a non-profit
organization that advocates on behalf of transgender individuals across the United States.

TLDEF is committed to ensuring that transgender individuals receive the same rights and
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protections under the law as cisgender individuals. TLDEF seeks to coordinate with other civil
rights organizations to address key issues affecting transgender individuals in the areas of
identity recognition, safety, access to health care, and freedom from discrimination. It also

provides public education on transgender rights.

INTRODUCTION

Section 1557 of the Affordable Care Act (“ACA”) established groundbreaking reforms to
health care and health insurance, providing protection to those who face discrimination in health
care because of their race, color, national origin, age, sex, or disability.! To accomplish its goal
of rooting out invidious discrimination in health care, Section 1557 imposes an affirmative
obligation not to discriminate on all “health programs and activities” any part of which receives
Federal financial assistance, including third-party administrators (“TPAs”).2 But, under the guise
of concern for the Plaintiff in this case and her absent former employer, Aetna is attempting to
weaponize Rule 19—a procedural device—not only to deter Section 1557 claims against its
discriminatory fertility policy, but also to deter victims of discrimination generally from bringing
Section 1557 claims for discriminatory benefit design in self-funded plans and erect a procedural
roadblock to plaintiffs who seek systemic relief for TPAs’ systemic discriminatory practices.

Nothing in Rule 19 or Section 1557 compels this result. Wellstar has not claimed an
interest in this action, so the only question before the Court is whether in its absence the Court
can accord “complete relief” among the existing parties.’ The answer is a resounding yes,

because TPAs are liable for their own violations of Section 1557 in plan design and

1 See 42 US.C. § 18116.

2 Schmidt v. Kaiser Fund Health Plan of Wash., 965 F.3d 945, 955 (9th Cir. 2020).

3 Gen. Refractories Co. v. First State Ins. Co., 500 F.3d 306, 313 (3rd Cir. 2007) (“‘Completeness is
determined on the basis of those persons who are already parties, and not as between a party and the
absent person whose joinder is sought.”” (quoting Angst v. Royal Maccabees Life Ins. Co., 77 F.3d 701,
705 (3d Cir.1996)).
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