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October 7, 2026 

A Thousand Cuts: The Current Threats to Medicaid-
funded Home and Community-Based Services   

 
Home and community-based services (HCBS) provide the daily living supports that people with disabilities and 
older adults need to live their daily lives. Historically, support for HCBS has been broad and bipartisan, and part of a 
nation-wide consensus that living in a home and community was nearly always better for a person, their family, 
society, and government than living in a facility like a nursing home. However, recent years have brought a 
multiprong attack on HCBS and its funding, legal underpinnings, and the value of the services themselves.  

Background on HCBS  
HCBS Availability in Medicaid 

Originally, Medicaid only funded facility-based care, including 
nursing facilities and (later) intermediate care facilities for 
people with disabilities. Due to advocacy from individuals and 
families, most famously the family of Katie Beckett, Congress 
added HCBS programs that states had the option to implement 
through Medicaid.  
 
As advocates pushed for more community-based care, and the 
federal and state governments promoted HCBS over 
institutional services, Congress added Medicaid HCBS 
authorities and options. These included Sections 1915(c) (see 
sidebar), 1915(i), 1915(j), and 1915(k) state plan options. States 
also provide HCBS through personal care benefits under the 
Medicaid state plan and through 1115 waivers.  
In 1999, the Supreme Court found in Olmstead v. LC that 
unjustified segregation of people with disabilities in institutions 
constitutes illegal discrimination under the Americans with 
Disabilities Act.  Congress then created programs like Money Follows the Person to promote transitions from 
institutions to the community.  
 

Section 1915(c) HCBS Waivers 

The most widely used HCBS program falls 
under Section 1915(c) of the Social 
Security Act. Created in the 1980’s, this 
section allows states to apply for a waiver 
from CMS to provide services for people 
with disabilities in homes and 
communities instead of institutions. The 
program is designed for people who, if 
they could not access these services, 
would require care in a facility. HCBS 
programs are often known as "HCBS 
waivers" because of the waiver that 
states must obtain from the federal 
government to provide these services.  
 

https://lpfch.org/resource/remembering-katie-beckett/
https://www.kff.org/medicaid/medicaid-home-care-hcbs-in-2025/
https://www.kff.org/medicaid/medicaid-home-care-hcbs-in-2025/
https://archive.ada.gov/olmstead/olmstead_about.htm
https://chlpi.org/wp-content/uploads/2026/07/Olmstead-OLC-opinion7.15.26-1.pdf
https://www.medicaid.gov/medicaid/long-term-services-supports/money-follows-person
https://www.congress.gov/crs-product/R48519
https://www.congress.gov/crs-product/R48519
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Today, most people who receive Medicaid-funded long-term services and supports receive them through HCBS. 
However, HCBS remain optional for states to offer—while nursing facility care is a mandatory benefit under the 
Medicaid statute. 

History of Bipartisan Support 

For more than 50 years, HCBS and the rights of people with disabilities to receive services in the community have 
often received bipartisan support. For example, President Richard Nixon signed the Rehabilitation Act of 1973, 
which included Section 504, a national prohibition on discrimination in federally funded programs against people 
with disabilities. President Jimmy Carter’s administration issued the first regulations under Section 504, including 
promotion of services in the most integrated setting. President Ronald Reagan was instrumental in creating the 
first HCBS waivers. President George H.W. Bush signed the ADA into law, which extended antidiscrimination 
protections to state and local governments and created the groundwork for the Olmstead decision. President 
George W. Bush implemented the New Freedom Initiative to promote community participation for people with 
disabilities.  
 
Despite their longstanding policy and bipartisan political history, HCBS and community living broadly are facing 
unprecedented financial and legal attacks.  

Financial Challenges 

HR 1, the 2025 federal budget reconciliation bill, makes many policy changes to Medicaid that together mean 
fewer people will be covered and states will have less money to provide services for the remaining covered people. 
Throughout the debate over the law, Members of Congress insisted that HR 1 would “secure” Medicaid for 
traditional groups, especially people with disabilities. While HR 1 does not make any direct cuts to HCBS, it creates 
a financial environment in states where cuts to HCBS are highly likely. The reductions in Medicaid funding will 
happen gradually over the next 10 years and, unless changed by a future Congress, will continue to grow in size. 
These cuts will exacerbate preexisting pressures on state Medicaid budgets. Since HCBS are optional for states to 
offer, the increasing financial pressure on states to reduce their Medicaid spending is expected to lead to HCBS 
cuts.   
 
These predictions are already playing out: researchers at George Washington University have been tracking cuts to 
HCBS across the country. The tracker has found proposed and enacted reductions to provider payment rates, 
eligibility, and benefits, with more cuts expected in future state legislative sessions as HR 1 implementation 
continues. However, it is not all bad news in all states. Some states were able to enact increases to provider 
payment rates and make other improvements to HCBS.  
 
Ironically, HR 1 included a provision with the potential to expand HCBS. Section 71121 provides states the option to 
expand 1915(c) waivers to people who do not meet institutional level of care. It is unlikely that states will take up 
an expansion of HCBS in the fiscal environment created by HR 1. However, Georgia’s legislature has passed a law 
directing their agency to explore this new kind of waiver.  

https://www.medicaid.gov/medicaid/long-term-services-supports/downloads/ltss-rebalancing-brief-2023.pdf
https://www.macpac.gov/subtopic/nursing-facilities/
https://dredf.org/section-504-turns-51-today/
https://dredf.org/short-history-of-the-504-sit-in/
https://www.ncd.gov/letters/2026-09-04-ncd-letter-to-doj-regarding-olmstead/
https://www.archives.gov/calendar/ada-anniversary
https://georgewbush-whitehouse.archives.gov/infocus/newfreedom/
https://chlpi.org/wp-content/uploads/2025/07/HCIM-Final-Reconciliation_REV-7.17.25.pdf
https://chlpi.org/wp-content/uploads/2026/06/HCIM_Congressional-Quotes_FINAL_6.17.26-1.pdf
https://energycommerce.house.gov/posts/chairman-guthrie-delivers-floor-remarks-on-h-r-1-the-one-big-beautiful-bill-act
https://www.kff.org/medicaid/implementation-dates-for-2025-budget-reconciliation-law/
https://chlpi.org/wp-content/uploads/2026/05/HR-1-state-budget-impacts-May-2026-_FINAL.pdf
https://hpmmatters.publichealth.gwu.edu/HCBS-impacts-tracker-project
https://hpmmatters.publichealth.gwu.edu/HCBS-impacts-tracker-project
https://healthlaw.org/resource/new-1915c-waiver-opportunity-under-obbba/
https://www.billtrack50.com/billdetail/1950646
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Legal Challenges  
The Trump Administration has also begun walking back the long-term consensus 
on community living. On June 18, 2026, the Department of Justice (DOJ) issued a 
legal opinion reversing its prior interpretation of the Olmstead decision. In the 
opinion, DOJ articulated legal arguments that aimed to undermine longstanding 
understanding of Olmstead that unjustified institutionalization of people with 
disabilities can be unlawful discrimination. One month later, the DOJ Civil Rights Division issued a notice stating 
that it would not enforce or use their previous guidance on the Olmstead decision. 
 
This opinion comes at the same time that several states have also been attacking a Biden-era regulation that 
promoted community living. The 2024 comprehensive update to the 504 regulation from the Department of 
Health and Human Services built on the original 1977 regulation by incorporating language from Supreme Court 
and other decisions that required the provision of community-based services to people with disabilities. In 
September 2024, 17 states sued the Biden administration in a case then called Texas v. Becerra. On August 31, 
2026, the states remaining in the suit (now called Texas v. Kennedy) and the Department of Health and Human 
Services filed a joint proposed resolution, citing to the DOJ’s June legal opinion and seeking to vacate provisions of 
the rule that require community living. On September 23, the court accepted this resolution and vacated the these 
provisions.  

Disabiltiy advocates have condemned the actions of DOJ and HHS, which together signal the federal government’s 
retreat from enforcement of Olmstead’s protections for community living. At the same time, advocates are 
emphasizing that neither the DOJ opinion nor the Texas v. Kennedy resolution have changed the the ADA, Section 
504, or the Olmstead opinion, including the prohibition against unjustified segregation of people with disabilities.  

Weaponization of “Fraud”  
The Trump Administration and Congress have also targeted HCBS as a source of potential fraud in Medicaid. In 
multiple hearings, media appearances, and social media posts, Congressional leaders and CMS Administrator 
Mehmet Oz have described HCBS as inherently fraudulent. When discussing HCBS, Dr. Oz frequently describes it as 
simple activities like playing cards and carrying groceries that family members should do for free. Secretary 
Kennedy has shared similar thoughts. Throughout 2026, the Administration and Congress have launched a 
continued campaign of policy and communication attacks on HCBS.  

In April, CMS asked all states to rapidly re-validate providers considered “high risk” for fraud, particularly HCBS 
providers, causing potential disruption in services by legitimate providers as states attempt to rush through 
paperwork. CMS also began deferring funds that it owes to states, citing fraud and especially fraud in HCBS. The 
House Committee on Oversight held a hearing in June focused specifically on fraud in Medicaid waiver programs.  

In September, the House Committee on Energy & Commerce released a report and package of bills focused on 
fraud. The report specifically targets the growth of HCBS, saying “States have rapidly expanded benefits under 
HCBS Section 1915(c) waivers, resulting in sky rocketing program costs and leaving Medicaid vulnerable to fraud 
without proper programmatic safeguards.” This is in line with previous comments from Dr. Oz that have linked the 

For more on Olmstead 
and the DOJ opinion, see 
our recent issue of Health 
Care in Motion. 

https://www.justice.gov/olc/media/1446701/dl
https://www.federalregister.gov/documents/2026/07/20/2026-14566/clarification-on-department-of-justice-guidance-titled-statement-of-the-department-of-justice-on
https://www.hhs.gov/civil-rights/for-individuals/disability/section-504-rehabilitation-act-of-1973/part-84-final-rule-fact-sheet/index.html
https://clearinghouse.net/doc/153848/
https://dredf.org/wp-content/uploads/2026/09/124.-Corrected-Jt-Mot-for-Entry-Final-J-Access-Pass.pdf
https://dredf.org/wp-content/uploads/2026/09/2026.09.23-DREDF-125.-Order-and-Final-Judgment-Access-Pass.pdf
https://dredf.org/wp-content/uploads/2026/09/2026.09.23-DREDF-125.-Order-and-Final-Judgment-Access-Pass.pdf
https://www.aapd.com/defend-community-integration-coalition-statement-on-texas-v-kennedy-proposed-joint-resolution/
https://dredf.org/statement-texas-v-kennedy-september-2026/
https://thearc.org/resource/olc-memo-integration/
https://thearc.org/resource/olc-memo-integration/
https://www.aapd.com/aapd-statement-on-ruling-vacating-community-integration-provisions-in-2024-section-504-rule/
https://x.com/DrOzCMS/status/2099989136140914822
https://x.com/DrOzCMS/status/2028926962337460421
https://x.com/DrOzCMS/status/2056363155027013922
https://www.youtube.com/live/-h_Br1cjpRM?t=4019s
https://x.com/DrOzCMS/status/2047329543233347894
https://www.easterseals.com/about-us/newsroom/easterseals-news/easterseals-responds-hhs-allegations-of-medicaid-fraud-hcbs
https://ccf.georgetown.edu/2026/05/15/cms-weaponizes-fraud-against-medicaid-in-california/
https://oversight.house.gov/hearing/universal-basic-fraud-vulnerabilities-in-medicaid-waiver-programs/
https://d1dth6e84htgma.cloudfront.net/EC_Fraud_Staff_Report_9_29_26_468cdcbe40.pdf
https://x.com/DrOzCMS/status/2016259322884309123
https://chlpi.org/wp-content/uploads/2026/07/Olmstead-OLC-opinion7.15.26-1.pdf
https://chlpi.org/wp-content/uploads/2026/07/Olmstead-OLC-opinion7.15.26-1.pdf
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growth of HCBS to fraud, not to the decades of advocacy and deliberate state and federal policy choices that have 
supported the deinstitutionalization of people with disabilities. The committee also released a package of bills, 
including a bill that would require states to submit an annual report to CMS identifying waste, fraud, and abuse in 
1915(c) waiver programs.   

Disability advocates are alarmed by the the unsupported claims of fraud in Medicaid and concerned that the claims 
are being used to justify cuts to the Medicaid program and for other political purposes.   

Next Steps 
In the past, the Olmstead decision, federal enforcement of community integration, and the national bipartisan 
consensus on the importance of community living have protected against HCBS cuts when states face fiscal 
pressure. Advocates fear that, without these backstops, states will look to cut HCBS in response to HR 1. 
Allegations by the federal government of fraud in HCBS only exacerbate this concern, by fomenting fear that if 
states continue to support HCBS they could face financial penalties from CMS and scrutiny from Congress.  
Despite these challenges, some states have taken action to reiterate their commitment to community living. On 
September 3, 2026, 18 governors sent a letter to Attorney General Todd Blanche expressing their opposition to the 
DOJ memo on Olmstead. Disability advocates are organizing the Defend Community Integration Coalition and 
urging their state leaders to get involved. While the current Congress and the Administration have abandoned the 
longstanding and bipartisan national commitment to community living, disability advocates are doing what they 
have always done—organizing to fight for their rights.  
 

 

 

 

 
 

Health Care in Motion is written by Carmel Shachar, Health Law and Policy Clinic Faculty Director; Kevin Costello, 
Litigation Director; Elizabeth Kaplan, Director of Health Care Access; Maryanne Tomazic, Clinical Instructor; John 
Card, Staff Attorney; and Rachel Zacharias, Clinical Fellow. This issue was written with the assistance of Rachel 

Patterson and Sarah Meek of Patterson & Meek. 
 

For further questions or inquiries please contact us at chlpi@law.harvard.edu. 
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https://energycommerce.house.gov/posts/e-and-c-republicans-introduce-critical-fraud-fighting-package-to-protect-vulnerable-americans-and-safeguard-taxpayer-dollars
https://thearc.org/blog/the-arc-responds-to-kennedys-medicaid-and-hcbs-comments/
https://www.easterseals.com/about-us/newsroom/easterseals-news/statement-on-recent-claims-about-fraud-child-care-community
https://justiceinaging.org/attacks-on-medicaid-aging-disability-care-are-cover-for-cuts/
https://www.cbpp.org/blog/federal-governments-attacks-on-medicaid-are-a-pretext-to-weaken-the-program-and-punish
https://www.governor.ny.gov/sites/default/files/2026-09/Governors_Letter_on_Olmstead_9-2026.pdf
https://ncil.org/community/
https://dredf.org/september-2026-tell-bonta-to-sign/
mailto:chlpi@law.harvard.edu
https://chlpi.salsalabs.org/hcim_subscribe/index.html
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